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PREFACE 

TO  THIRD  EDITION 

In  the  first  edition  of  this  work,  the  author  stated  that  it  was  his 
aim  to  bring  together  the  main  principles  of  Marine  Law,  and  to 
place  them  before  the  general  reader  in  a  simple  and  intelligible 
form.  For  facility  of  reference,  the  method  of  treatment  adopted 
was  alphabetical,  and  this  alphabetical  arrangement  was  retained 
when  a  second  edition  of  the  book  was  called  for.  It  had  been 
felt,  however,  that  in  some  respects  this  method  was  not  altogether 
free  from  disadvantages,  and  the  author  was  engaged  upon  changing 
the  form  for  the  third  edition  at  the  time  of  his  death.  The  work 
of  reconstruction  and  re-arrangement  which  he  commenced  has 
had  to  be  completed  by  others,  but  the  original  idea  with  which 
the  work  was  written  has  been  in  no  wise  altered. 

In  bringing  the  third  edition  up  to  date,  advantage  has  been 
taken  of  the  opportunity  of  adding  a  short  chapter  dealing  with 
some  of  the  principles  of  Marine  Law  during  a  state  of  war,  and  a 
new  appendix  contains  the  text  of  the  Merchant  Shipping  Convention 
Act,  1914. 

It  is  hoped  that  in  its  new  guise  the  work  will  receive  the  Same 
flattering  reception  that  was  accorded  to  the  two  preceding  editions. 
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Definitions. 

It  is  important,  first  of  all,  to  notice  the  definitions  given  in  Section 
742  of  the  Merchant  Shipping  Act,  1894,  of  the  various  kinds  of 
craft  with  which  the  present  volume  will  have  to  deal.  They  are, 
as  far  as  it  is  necessary  to  quote  the  Section  at  present,  the 
following — 

"  Vessel "  includes  any  ship  or  boat,  or  any  other  description 
of  vessel  used  in  navigation. 

"  Shi>  "  includes  every  description  of  vessel  used  in  navigation, 
not  propelled  by  oars. 

"  Foreign-going  ship  "  includes  every  ship  employed  in  trading 
or  going  between,  some  place  or  places  in  the  United  Kingdom, 
and  some  place  or  places  situate  beyond  the  following  limits  ;  that 
is  to  say,  the  coasts  of  the  United  Kingdom,  the  Channel  Islands, 
the  Isle  of  Man,  and  the  continent  of  Europe  between  the  river 
Elbe  and  Brest  inclusive. 

"  Home-trade  ship  "  includes  every  ship  employed  in  trading  or 
going  within  the  foUowing  hmits  ;  that  is  to  say,  the  United  King- 
dom, the  Channel  Islands,  the  Isle  of  Man,  and  the  continent  of 
Europe  between  the  river  Elbe  and  Brest  inclusive. 

"  Home-trade  passenger  ship  "  means  every  home-trade  ship 
employed  in  carrying  passengers. 

It  seems  that  the  definition  of  ship  given  above  does  not  limit 
Its  meaning,  but  rather  enlarges  it,  and  the  term  has  been  applied 
even  to  a  hopper  barge  which  has  no  means  of  propulsion  what- 
ever when  used  for  dredging  purposes  (The  Mudlark,  1911,  P.  116). 
Agam,  a  fishing  cobble  has  been  held  to  be  a  ship  {Ex  parte  Ferguson 
1871,  L.R.  6  Q.B.  280);  but  it  is  doubtful  whether  an  unfinished 
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vessel  still  in  a  shipyard  falls  within  the  definition  (Ex  'Parte  Wittier 
1875,  L.R.,  20  Eq.  746). 

It  may  be  useful  to  point  out  here  that  the  provisions  of  the 
Merchant  Shipping  Act,  1894,  except  where  specially  provided  do 
not  apply  to  ships  belonging  to  His  Majesty.  By  Section  80  of' the 
Merchant  Shipping  Act,  1906,  however,  there  has  been  an  alteration 
made  m  this  respect  when  there  is  a  special  Order  in  Council  to 
that  effect.     (See  Appendix  II.) 

Every  ship  is  either  a  British  ship  or  a  foreign  ship. 

British  Ship. 

At  one  time  the  privileges  which  were  attached  to  a  British  ship 
were  very  great,  especially  as  far  as  the  export  and  the  import  of 
goods  from  and  into  the  United  Kingdom  and  the  British  Dominions 
were  concerned.  The  coasting  trade  was  also  very  exclusive 
These  privileges  have  now  been  entirely  abrogated,  and  the  only 
special  features  which  affect  a  British  ship  are  those  connected 
with  the  right  of  assumption  of  the  national  flag  and  character 
and  the  protection  which  springs  from  the  same. 

By  Section  1  of  the  Merchant  Shipping  Act,  1894,  it  is 'enacted 
that  a  ship  shall  not  be  deemed  to  be  a  British  ship  unless  it  is 
owned  whoUy  by  persons  of  the  foUowing  descriptions,  namely- 

{a)  Natural-bom  British  subjects  ; 

(6)  Persons  naturalised  by  or  in  pursuance  of  an  Act  of  Parlia- 
ment of  the  United  Kingdom,  or  by  or  in  pursuance  of  an  Act  or 
ordinance  of  the  proper  legislative  authority  in  a  British  possession  • 

(c)  Persons  made  denizens  by  letters  of  denization  ;   and 

id)  Bodies  corporate,  estabhshed  under  and  subject  to  the  laws 
o  some  part  of  His  Majesty's  Dominions,  and  having  their  principal 
place  of  business  in  those  dominions  : 

Provided  that  any  person  who  either— 

(1)  Being  a  natural-born  British  subject  has  taken  the  oath 
of  allegiance  to  a  foreign  sovereign  or  state  or  has  otherwise 
become  a  citizen  or  subject  of  a  foreign  state ;  or 

(2)  Has  been  naturalised  or  made  a  denizen  as  aforesaid, 
shaU  not  be  quahfied  to  be  owner  of  a  British  ship  unless,  after 
taking  the  said  oath,  or  becoming  a  citizen  or  subject  of  a  forei^ 
state,  or  on  after  being  naturahsed  or  made  denizen  as  aforesaid, 
he  has  taken  the  oath  of  allegiance  to  His  Majesty,  and  is.  during 
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the  time  that  he  is  owner  of  the  ship,  either  resident  in  the  King's 
Dominions,  or  partner  in  a  firm  actually  carrying  on  business  in 
the  King's  Dominions. 

The  disquahfication  of  ahens  to  own  a  British  ship  was  specially 
preserved  by  Section  14  of  the  Naturalisation  Act,  1870,  and  this 
disqualification  has  been  continued  by  Section  17  of  the  British 
NationaUty  and  Status  of  Aliens  Act,  1914,  an  Act  which  has 
repealed  and  re-enacted  the  main  provisions  of  the  Act  of  1870. 

Until  the  passing  of  the  Merchant  Shipping  Act,  1853  (16  &  17 
Vict.  c.  131),  it  was  necessary  that  a  ship  which  was  a  British  ship 
should  be  navigated  by  a  British  master  and  a  certain  proportion 
of  British  seamen.  Now  a  British  ship  may  be  navigated  by  any 
crew ;   the  nationahty  of  the  members  is  of  no  consequence. 

A  body  corporate  which  compUes  in  other  respects  with  the 
requirements  of  {d)  above,  may  be  composed  entirely  of  aliens 
{Reg.  V.  Arnaud,  1846,  9  Q.B.  806).  The  body  corporate  is  an 
entity  entirely  distinct  from  the  persons  who  are  members  of  it. 
(See  Salomon  v.  Salomon  &  Co.,  1897,  App.  Cas.  22).  In  the  case 
of  the  Polzeath,  1916,  85  L.J.,  P.  241,  the  ship  owned  by  a  company 
registered  in  the  United  Kingdom  was  nevertheless  forfeited  on 
proof  that  the  principal  place  of  business  was  outside  the  United 
Kingdom.  It  was  further  held  that  the  British  owned  shares 
would  under  the  circumstances  receive  no  protection. 

Registration. 

Every  British  ship  must,  unless  it  is  exempted,  be  registered 
under  the  Merchant  Shipping  Act,  1894 ;  otherwise  it  cannot  be 
recognised  as  a  British  ship.  And  if  a  ship  is  required  to  be  regis- 
tered by  the  Act,  it  may  be  detained  until  the  master  of  the  ship, 

if   so   required,  produces  the  certificate  of  the  registry  of  the 
ship. 

The  following  ships  are  exempted  from  registry  under  the  Act— 

(1)  Ships  not  exceeding  15  tons  burden  (see  The  Brunei,  1900, 
P.  24)  employed  solely  in  navigation  on  the  rivers  or  coasts  of  the 
United  Kingdom,  or  on  the  rivers  or  coasts  of  some  British  pos- 
session within  which  the  managing  owners  of  the  ships  are  resident  ; 

(2)  Ships  not  exceeding  30  tons  burden  (which  means  net  register 
tonnage),  and  not  having  a  whole  or  fixed  deck  and  employed 
solely  in  fishing  or  trading  coastwise  on  the  shores  of  Newfoundland 
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or  parts  adjacent  thereto,  or  in  the  Gulf  of  St.  Lawrence,  or  on 
such  portions  of  the  coasts  of  Canada  as  lie  back  in  that  gulf. 

Registrars  of  British  Ships. 

The  registrar  of  British  ships,  as  far  as  the  United  Kingdom  or 
the  Isle  of  Man  is  concerned,  is  the  Chief  Officer  of  Customs  of  the 
port  where  the  ship  is  registered  ;  as  to  Guernsey  and  Jersey,  the 
Chief  Officer  of  Customs  together  with  the  Governor ;  in 
Malta  and  Gibraltar,  the  Governor ;  at  Calcutta,  Madras, 
and  Bombay,  the  Port  Officer  ;  at  any  other  port  in  any  British 
possession,  the  Chief  Officer  of  Customs,  or  any  officer  appointed 
by  the  Governor,  or  the  Governor  ;  and  at  a  port  of  registry 
established  by  Order  in  Council,  any  person  declared  by 
the  Order.  His  Majesty  may,  by  Order  in  Council,  declare  with 
respect  to  any  British  possessions  named  in  the  Order,  not  being 
the  Channel  Islands  or  the  Isle  of  Man,  the  description  of  persons 
who  are  to  be  registrars  of  British  ships  in  that  possession.  A 
registrar  will  not  be  Hable  to  damages  or  otherwise  for  any  loss 
accruing  to  any  person  by  reason  of  any  act  done  or  default  made 
by  him  in  his  character  as  registrar,  unless  the  same  has  happened 
through  his  neglect  or  wilful  act. 

It  is  necessary  further  to  notice  the  provisions  of  Section  89  of 
the  Act  of  1894  which  enacts — 

"  In  every  British  possession  the  Governor  of  the  possession 
shall  occupy  the  place  of  the  Commissioner  of  Customs  with 
regard  to  the  performance  of  anything  relating  to  the  registry 
of  a  ship  or  of  any  interest  in  a  ship  registered  in  that  possession, 
and  shall  have  power  to  approve  a  port  within  the  possession 
for  the  registry  of  ships." 

Register  Book. 

Every  registrar  of  British  ships  must  keep  a  book,  called  the 
"  register-book,"  and  all  the  entries  in  the  book  must  be  made  in 
accordance  with  the  provisions  of  the  Act  of  1894.  For  registra- 
tion purposes  the  property  in  a  ship  is  divided  into  sixty-four 
shares,  and  not  more  than  sixty-four  individuals  are  entitled  to 
be  registered  at  the  same  time  as  owners  of  any  one  ship  ;  but  this 
rule  does  not  affect  the  beneficial  title  of  any  number  of  persons  or 
of  any  company  represented  by  or  claiming  under  or  through  any 
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registered  owner.  A  person  is  not  to  be  entitled  to  be  registered 
as  owner  of  a  fractional  part  of  a  share  in  a  ship  ;  but  any  number 
of  persons  not  exceeding  five  may  be  registered  as  joint  owners  of 
a  ship  or  of  any  share  or  shares  therein.  Joint  owners  are  con- 
sidered as  constituting  one  person  only  as  regards  the  persons 
entitled  to  be  registered,  and  are  not  entitled  to  dispose  in  severalty 
of  any  interest  in  a  ship,  or  in  any  share  therein  in  respect  of  which 
they  are  registered.  A  corporation  may  be  registered  as  owner  by 
its  corporate  name. 

Survey  and  Measurement. 

Before  registration  can  be  effected,  certain  prehminaries  must 
be  complied  with.  In  the  first  place,  the  ship  must  be  surveyed 
and  measured.  This  survey  must  be  carried  out  by  the  surveyor 
of  ships,  who  is  an  official  appointed  under  Sections  724-727  of  the 
Act  of  1894  and  Section  75  of  the  Merchant  Shipping  Act,  1906. 
The  tonnage  of  the  ship  must  also  be  ascertained  in  accordance 
with  the  tonnage  regulations  (see  s.  77  et  seq,  of  the  Act  of  1894, 
and  s.  54  of  the  Act  of  1906).  The  surveyor  will  then  grant  a 
certificate  specifying  the  ship's  tonnage  and  build,  and  such  other 
particulars  descriptive  of  the  identity  of  the  ship  as  may  for  the 
time  being  be  required  by  the  Board  of  Trade.  This  certificate 
must  be  dehvered  to  the  registrar  before  registry. 

Marking  the  Ship. 

The  marking  of  a  British  ship  must  be  of  a  permanent  and 
conspicuous  character,  must  be  to  the  satisfaction  of  the  Board 
of  Trade,  and  must  fulfil  the  following  requirements— 

(1)  The  name  of  the  ship  (see  infra)  must  be  marked  on  each 
of  her  bows,  and  the  name  of  the  port  of  registry  must  be 
marked  on  the  stern,  on  a  dark  ground  in  white  or  yellow 
letters,  or  on  a  light  ground  in  black  letters,  such  letters  to  be 
of  a  length  not  less  than  four  inches  and  of  proportionate  breadth. 

(2)  The  official  number  and  the  number  denoting  the  registered 
tonnage  of  the  ship  is  to  be  cut  in  on  the  main  beam. 

(3)  A  scale  of  feet  denoting  the  draught  of  water  of  the  ship 
must  be  marked  on  each  side  of  the  stern  and  of  the  stern  port  in 
Roman  capital  letters  or  in  figures,  not  less  than  six  inches  in  length, 
the  lower  Une  of  such  letters  or  figures  to  coincide  with  the  draught 
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line  denoted  thereby,  and  these  letters  or  figures  must  be  marked 
by  being  cut  in  and  painted  white  or  yellow  on  a  dark  ground,  or 
in  such  other  way  as  the  Board  of  Trade  shall  approve. 

The  Board  of  Trade,  however,  may  exempt  any  class  of  ships 
from  all  or  any  of  these  requirements.  So,  also,  may  a 
fishing  boat  entered  in  the  fishing  boat  register  be  exempted. 
The  marks  required  as  above  must  be  permanently  continued,  and 
no  alteration  of  the  same  can  be  permitted,  except  when  they  are 
made  in  conformity  with  the  provisions  of  the  Act.  Any  owner  or 
master  who  neglects  to  cause  his  ship  to  be  so  marked  as  required, 
or  to  keep  it  so  marked,  or  any  person  who  conceals,  removes,  alters, 
defaces,  or  obUterates,  or  suffers  any  person  under  his  control  to 
conceal,  remove,  alter,  deface,  or  obliterate  any  of  the  said  marks, 
except  in  the  event  aforesaid,  or  except  for  the  purpose  of  escaping 
capture  by  an  enemy,  will  be  Hable  for  each  offence  to  a  fine  not 
exceeding  £100,  and  the  ship  may  be  detained  on  a  certificate  from 
a  surveyor  of  ships,  or  a  Board  of  Trade  inspector,  until  the 
insufficiency  or  the  inaccuracy  has  been  remedied. 

Load  Line  in  Ships. 

It  is  incumbent  upon  the  owner  of  every  British  ship  to  see  that 
the  load  Hne  is  properly  marked.  This  is  provided  for  by  Sections 
438-445  of  the  Merchant  Shipping  Act,  1894,  and  these  Sections 
may  be  summarised  as  follows :  The  owner  of  every  British  ship 
proceeding  to  sea  from  a  port  in  the  United  Kingdom  (except 
ships  under  80  tons  register  employed  solely  in  fishing,  and  pleasure 
yachts)  must  mark  upon  each  of  her  sides,  amidships,  in  white  or 
yellow  on  a  dark  ground,  or  in  black  on  a  hght  ground,  a  circular 
disc,  12  in.  in  diameter,  with  a  horizontal  Hne  18  in.  in  length 
drawn  through  its  centre.  The  centre  of  the  disc  must  be  placed 
at  such  level  as  may  be  approved  by  the  Board  of  Trade  below  the 
deck -line,  and  indicates  the  maximum  load  Hne  in  salt  water  to 
which  the  ship  may  be  loaded.  If  the  ship  is  so  loaded  as  to  sub- 
merge in  salt  water  the  centre  of  the  disc  indicating  the  load  Hne, 
the  ship  is  deemed  to  be  an  imsafe  ship  and  may  be  detained.  In 
the  case  of  British  foreign-going  vessels,  and,  since  the  1st  January, 
1909,  of  foreign-going  vessels,  whether  required  to  be  entered  out- 
wards or  not,  the  load  Hne  must  be  marked  before  the  vessel  is 
entered  outwards  or  as  soon  afterwards  as  possible.    The  owner, 


THE  SHIP  7 

upon  entering  her  outwards,  must  state  in  the  form  of  entry  the 
distance  between  the  centre  of  this  disc  and  the  upper  edge  of  each 
deck-Hne  above  it  under  penalty  of  the  ship  being  detained  ;  the 
master  of  the  ship  must  enter  a  copy  of  such  statement  in  the 
agreement  with  the  crew  before  any  of  the  crew  sign  it,  and  until 
such  entry  is  made,  a  superintendent  must  not  proceed  with  the 
engagement  of  the  crew.  In  the  case  of  ships  not  required  to  be 
entered  outwards,  the  disc  indicating  the  load  Hne  must  be  marked 
before  clearance  is  demanded,  and  the  master  must  prepare  a  state- 
ment similar  to  that  required  to  be  inserted  in  the  form  of  entry 
above  ;  and  in  the  case  of  a  British  ship  must  enter  it  in  the  agree- 
ment with  the  crew  and  the  official  log,  and  deHver  a  copy  to  the 
officer  of  customs  from  whom  clearance  is  demanded.  When  a 
ship  has  been  marked  with  a  disc  indicating  the  load-Hne,  she  must 
be  kept  so  marked  until  her  next  return  to  a  port  of  discharge  in 
the  United  Kingdom. 

In  the  case  of  coasting  vessels,  the  ship  must  be  so  marked  before 
she  proceeds  to  sea  from  any  port,  and  the  owner  must,  once  in 
every  twelve  months,  state,  in  writing,  to  the  Chief  Officer  of  Customs 
of  the  ship's  port  of  registry  the  distance  between  the  centre  of 
the  disc  and  the  upper  edge  of  each  deck-line  above  it.  Written 
notice  of  any  renewal  or  alteration  of  the  disc  must  be  given  before 
the  ship  proceeds  to  sea.  The  penalty  for  not  complying  with  the 
above  provisions  is  a  fine  not  exceeding  /lOO. 

Application  for  Registry. 

The  appHcation  for  registry  must  be  made,  in  the  case  of  indi- 
viduals, by  the  person  or  persons  requiring  to  be  registered  as 
owner  or  owners,  according  as  the  number  of  persons  seeking 
registration  is  one  or  more  than  one,  or  by  his  or  their  agent,  and 
m  the  case  of  corporations  by  their  agent,  and  the  authority  of  the 
agent  must  be  testified  by  writing,  if  appointed  by  individuals, 
under  the  hands  of  the  appointers,  and,  if  appointed  by  a 
corporation,  under  the  common  seal  of  that  corporation. 

Declaration  of  Ownership  on  Registry. 

A  person  or  a  corporation  must,  in  order  that  he  or  it  may  be 
entitled  to  be  registered  as  owner  of  a  ship,  make  a  declaration 
of  ownership  referring  to  the  ship  as  described  in  the  surveyor's 
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certificate,  which  declaration  must  be  signed  and  must  contain  the 
following  particulars — 

(1)  A  statement  of  his  qualification  to  own  a  British  ship,  or, 
in  the  case  of  a  corporation,  of  such  circumstances  of  the  constitu- 
tion and  business  thereof  as  prove  it  to  be  qualified  to  own  a  British 
ship. 

(2)  A  statement  of  the  time  when  and  the  place  where  the  ship 
was  built,  or,  if  the  ship  is  foreign  built,  and  the  time  and  place  of 
building  are  unknown,  a  statement  that  the  ship  is  foreign  built  and 
that  the  declarant  does  not  know  the  time  or  place  of  the  building  ; 
and,  in  addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement 
of  the  foreign  name,  or,  in  the  case  of  a  ship  condemned,  a  state- 
ment of  the  time,  place,  and  court  at  and  by  which  the  condemnation 
took  place.     (See  Chapter  XVII.) 

(3)  A  statement  of  the  name  of  the  master. 

(4)  A  statement  of  the  number  of  shares  in  the  ship  of  which 
he  or  the  corporation  (as  the  case  may  be)  is  entitled  to  be  registered 
as  owner. 

(5)  A  declaration  that,  to  the  best  of  his  knowledge  and  belief, 
no  unqualified  person  or  body  of  persons  is  entitled  as  owner  to 
any  legal  or  beneficial  interest  in  the  ship  or  any  share  therein. 

The  declaration  on  behalf  of  a  corporation  will  be  made  by  the 
person  duly  authorised  by  the  Act  of  1894  to  make  declarations  on 
behalf  of  the  corporation. 

Evidence  of  First  Registry. 

Upon  the  first  registry  of  a  ship,  the  following  evidence  is  required 
in  addition  to  the  declaration  of  ownership — 

(a)  In  the  case  of  a  British-built  ship,  a  builder's  certificate, 
that  is,  a  certificate  signed  by  the  builder  of  the  ship,  and  containing 
a  true  account  of  the  proper  denomination  and  of  the  tonnage  of 
the  ship,  as  estimated  by  him,  and  of  the  time  when  and  the  place 
where  the  ship  was  built,  and  of  the  name  of  the  person  (if  any) 
on  whose  account  the  ship  was  built ;  and  if  there  has  been  any 
sale,  the  bill  of  sale  under  which  the  ship,  or  a  share  therein,  has 
become  vested  in  the  applicant  for  registry. 

(b)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in 
the  case  of  a  British-built  ship,  unless  the  declarant  who  makes 
the  declaration  of  ownership  declares  that  the  time  and  the  place  of 


the  building  of  the  ship  are  unknown  to  him,  or  that  the  builder's 
certificate  cannot  be  procured,  in  which  case  there  is  only  required 
the  bill  of  sale  under  which  the  ship,  or  a  share  therein,  became 
vested  in  the  applicant  for  registry. 

(c)  In  the  case  of  a  ship  condemned  by  any  competent  court, 
an  official  copy  of  the  condemnation. 

The  builder  of  the  ship  must  give  the  certificate  above  mentioned 
when  called  upon  to  do  so,  and  if  he  wilfully  makes  any  false 
statement  in  the  certificate  he  is  hable  to  a  fine  of  ;£100  for  each 
offence. 

Particulars  of  Registry. 

Reference  has  already  been  made  to  the  register  book,  and  now 
that  the  various  preHminaries  to  be  observed  have  been  given  in 
detail,  it  is  necessary  to  state  the  particulars  which  are  to  be  entered 
in  this  book.    They  are  as  follows — 

{a)  The  name  of  the  ship  and  the  name  of  the  port  to  which  it 
belongs. 

(b)  The  details  comprised  in  the  surveyor's  certificate. 

(c)  The  particulars  respecting  the  origin  of  the  ship  stated  in 
the  declaration  of  ownership. 

{d)  The  name  and  the  description  of  the  registered  owner  or 
owners,  and,  if  there  are  more  owners  than  one,  the  proportions 
in  which  they  are  interested  in  her. 

As  to  the  name,  it  is  to  be  observed  that  by  Section  50  of  the 
Merchant  Shipping  Act,  1906,  the  Board  of  Trade,  in  conjunction 
with  the  Commissioner  of  Customs,  may  make  regulations  enabling 
the  Board  of  Trade  to  refuse  the  registry  of  any  ship  by  the  name 
which  it  is  proposed  to  register  the  same  if  it  is  akeady  the  name 
of  a  British  ship  or  a  name  so  similar  as  to  be  calculated  to  deceive 
(See  Appendix  II.) 

The  port  at  which  a  British  ship  is  registered  for  the  time  being 
IS  deemed  to  be  the  port  of  registry  of  the  ship  and  the  port  to 
which  It  belongs. 

Although  the  registrar  enters  all  the  above  details  in  the  register 
book  and  thus  has  a  record  of  the  name,  he  does  not  return  the 
documents  to  the  applicant  for  registration.    He  is  bound  under 
the  Act  to  retain  the  surveyor's  certificate,  the  builder's  certificate 
any  bill  of  sale  of  the  ship  which  has  been  previously  made,  the 
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copy  of  the  condemnation  of  the  ship  (if  any),  and  all  declarations 
of  ownership. 

Certificate  of  Registry. 

When  all  the  particulars  in  regard  to  the  registration  of  a  ship 
have  been  entered  in  the  register,  the  ship  is  said  to  be  registered, 
and  the  registrar  must  grant  a  certificate  of  registry.  This  certificate 
contains  all  the  matters  respecting  the  ship  which  have  been 
entered  in  the  register  book  together  with  the  name  of  the  master. 
By  Section  15,  Sub-section  1,  of  the  Act  of  1894,  it  is  specially 
provided  that  '*  the  certificate  of  registry  shall  be  used  only  for 
the  lawful  navigation  of  the  ship,  and  shall  not  be  subject  to  deten- 
tion by  reason  of  any  title.  Hen,  charge,  or  interest  whatever  had 
or  claimed  by  any  owner,  mortgagee,  or  other  person  to,  on,  or  in 
the  ship."  Again,  if  the  certificate  gets  into  the  hands  of  any 
person  who  makes  any  claim  to  hold  it,  it  must  be  delivered  up  on 
demand  when  it  is  required  for  the  purposes  of  the  lawful  naviga- 
tion of  the  ship.  Any  refusal  to  give  it  up,  without  reasonable 
cause  or  excuse,  renders  the  offender  liable  to  a  fine  of  £100.  The 
reason  for  this  strictness  is  easily  apparent.  The  whole  character 
of  the  ship  is  shown  by  the  certificate,  and  it  would  be  quite 
illegal  for  it  to  sail  without  being  in  possession  of  this  document 
which  distinguishes  it  entirely.  On  the  question  of  detention  of 
the  certificate,  s^e  The  St.  Olaf,  1876,  2  P.Div.  113,  and  The  Celtic 
King,  1894,  P.  175. 

If  any  use  is  made  of  an  improper  certificate  for  the  purposes 
of  navigation,  that  is,  if  use  is  made  of  a  certificate  which  has  not 
been  legally  granted,  the  master  or  the  owner  of  the  ship  will,  in 
respect  of  each  offence,  be  guilty  of  a  misdemeanour  and  the  ship 
will  be  subject  to  forfeiture  under  the  Act. 

The  registrar  of  the  port  of  registry  may,  with  the  approval  of 
the  Commissioner  of  Customs,  and  on  the  dehvery  up  to  him  of 
the  certificate  of  registry  of  a  ship,  grant  a  new  certificate  in  lieu 
thereof.  Also,  if  a  certificate  is  lost,  the  registrar  of  the  port  of 
registry  of  the  ship  may  issue  a  new  certificate  in  place  of  the  lost 
one.  If  the  ship  is  not  at  the  port  of  registry  at  the  time  when 
the  certificate  is  lost,  a  temporary  certificate  may  be  granted  by 
the  proper  authority  for  that  purpose  at  the  place  where  the 
ship  is.      This  will  enable  the  ship  to  travel  to  its  own  port  pf 


registry,   when  the  temporary  certificate  will  be  exchanged  for  a 
new  one. 

In  the  case  of  any  change  being  made  in  the  master  of  a  ship, 
or  in  the  ownership  of  the  ship,  each  of  these  facts  must  be  indorsed 
on  the  certificate  at  the  earliest  possible  opportunity.  The  master 
is  not  necessarily  permitted  to  wait  until  he  returns  to  the  port  of 
registry  in  order  to  have  this  indorsement  carried  out. 

When  a  ship  ceases  to  be  a  British  ship,  or  a  ship  ceases  to  be 
British  owned,  the  certificate  of  registry  must  be  dehvered  up  to 
the  registrar  for  cancellation. 

Provisional  Certificate. 

Where  a  ship  becomes  the  property  of  persons  qualified  to  own 

a  British  ship  abroad,  the  British  Consular  Office  there  must  grant 

to  the  master,  on  his  appHcation,  a  provisional  certificate,  stating 

{a)  the  name  of  the  ship,  (b)  the  time  and  place  of  the  purchase  of 

the  ship,  and  the  names  of  the  purchasers,  (c)  the  name  of  the 

master,  and  (d)  the  best  particulars  respecting  the  tonnage,  build, 

and  description  of  the  ship  which  he  is  able  to  obtain,  and  must 

forward  a  copy  of  the  certificate  at  the  first  convenient  opportunity 

to  the  Registrar-General  of  Shipping  and  Seamen.     Temporary 

passes  in  place  of  certificates  of  registry  will  be  granted  in  suitable 

cases. 

As  to  the  form  of  the  certificate  of  registry  and  the  provisional 
certificates,  see  the  Act  of  1894. 

Transfer  of  British  Ship. 

A  registered  British  ship,  or  a  share  therein  (when  disposed  of 
to  a  person  qualified  to  own  a  British  ship)  can  only  be  transferred 
by  biU  of  sale.  This  does  not  apply  to  a  ship  which  has  been 
registered,  although  exempted  from  the  necessity  of  registration, 
nor  to  a  ship  which  has  not  been  registered  although  it  should  have 
been.  In  order  to  transfer  a  British  ship,  the  transferor  must  have 
a  good  title  to  it.  The  rules  of  law  apphcable  to  a  transaction  of 
this  kind,  so  far  as  the  right  of  the  vendor  is  concerned,  are  the 
same  as  in  the  case  of  any  ordinary  chattel.  Of  course,  if  he  is 
a  shipbuilder  and  has  built  the  ship  himself  he  is  the  undoubted 
owner,  and  he  is  in  the  same  position  if  he  has  made  a  legal  pur- 
chase from  another  person,  British  or  foreign,  who  had  a  good 
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title  to  the  ship  when  it  was  transferred.  But  there  is  one  other 
special  way  in  which  a  person  may  obtain  a  good  title  to  a  ship, 
namely,  by  purchase  after  the  ship  has  been  lawfully  condemned 
in  a  properly-constituted  Prize  Court.  This  matter  will  be  more 
fully  referred  to  in  the  last  chapter. 

The  bill  of  sale  just  referred  to  as  the  mode  in  which  a  transfer 
is  made  has  nothing  to  do  with  bills  of  sale  imder  the  Bills  of  Sale 
Act,  1878.  It  is  the  name  given  to  the  form  which  must  be  used 
in  accordance  with  the  requirements  of  the  Merchant  Shipping 
Act,  1894,  the  form  itself  being  contained  in  the  first  schedule  of 
the  Act.  There  is  no  such  thing  as  a  dehvery  of  a  ship,  and  it 
may  be  incidentally  stated  that  there  is  no  market  overt  in  ships 
[Hooper  v.  Gumm,  1866,  2  Ch.  282).  The  bill  of  sale,  which  is  under 
seal,  must  contain  such  a  description  of  the  ship  as  is  entered  in 
the  surveyor's  certificate,  or  some  other  description  sufficient  to 
identify  the  ship  to  the  satisfaction  of  the  registrar.  It  must  be 
executed  by  the  transferor  in  the  presence  of,  and  be  attested  by, 
a  witness  or  witnesses. 

When  a  registered  ship  or  a  share  therein  is  transferred,  the 
transferee  cannot  be  registered  as  owner  thereof  until  he,  or,  in 
the  case  of  a  corporation,  the  person  authorised  by  the  Act  of 
1894  to  make  declarations  on  behalf  of  the  corporation,  has  made 
and  signed  a  declaration,  called  a  "  declaration  of  transfer,"  referring 
to  the  ship,  and  containing — 

(a)  A  statement  of  the  qualifications  of  the  transferee  to  own  a 
British  ship,  or  if  the  transferee  is  a  corporation,  of  such  circum- 
stances of  the  constitution  and  business  thereof  as  prove  it  to  be 
qualified  to  own  a  British  ship  ;   and 

[h)  A  declaration  that,  to  the  best  of  his  knowledge  and  beUef, 
no  unquaHfied  person  or  body  of  persons  is  entitled  as  owner  to 
any  legal  or  beneficial  interest  in  the  ship  or  to  any  share  therein. 

Restrictions  on  transfer  have  been  made  by  the  provisions  of 
the  British  Ships  (Transfer  Restriction)  Act,  1915,  and  the  amending 
British  Ships  (Transfer  Restriction)  Act,  1916,  6  and  7  Geo.  V.  c.  42. 
The  latter  Act  prohibits  the  transfer  of  ships  to  companies  or  firms 
in  cases  where  the  controlling  interests  in  the  company  or  firm 
are  in  the  hands  of  persons  not  eligible  to  become  owners  of  British 
ships.  Further,  under  the  Aliens  Restriction  Act,  a  former  enemy 
alien  may  not  hold  shares  in  a  company  holding  British   ships. 
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Every  bill  of  sale  for  the  transfer  of  a  registered  ship  or  of  a 
share  in  it,  when  duly  executed,  must  be  produced  to  the  registrar 
at  the  port  of  registry  of  the  ship,  with  the  declaration  of  transfer, 
just  referred  to,  and  the  registrar  shall  thereupon  enter  in  the 
register  book  the  name  of  the  transferee  as  owner  of  the  ship  or 
share,  and  shall  indorse  on  the  bill  of  sale  the  fact  of  that  entry 
having  been  made,  and  the  day  and  the  hour  of  such  transfer. 
Bills  of  sale  of  a  ship  or  of  a  share  in  it  must  be  entered  in  the 
register  book  in  the  order  of  their  production  to  the  registrar. 


Transmission  of  Property  in  British  Ship. 

In  the  case  of  the  transmission  of  the  property  in  a  ship  or  in 
any  share  in  a  ship  upon  the  death,  bankruptcy,  marriage,  etc.,  of 
the  registered  owner,  that  is,  by  any  other  means  than  a  transfer 
as  just  described,  the  person  who  becomes  entitled  may  or  may 
not  be  a  person  who  is  qualified  to  own  a  British  ship.     If  he  is 
so  quahfied,  he  must  authenticate  the  transmission  by  making  and 
signing  a  declaration,  called  a  "  declaration  of  transmission,"  by 
the  Act  of  1894,  identifying  the  ship  and  containing  the  several 
statements  required  to  be  entered  in  a  declaration  of  transfer, 
or  as  near  to  it  as  circumstances  wiU  admit,  and  also  a  statement 
of  the  manner  in  which  and  the  person  to  whom  the  property  has 
been  transmitted.     If  the  transmission  takes  place  by  virtue  of 
marriage,  the  declaration  must  be  accompanied  by  a  copy  of  the 
register  of  the  marriage  or  other  legal  evidence  of  its  celebration, 
and  declare  the  identity  of  the  female  owner.     In  the  case  of 
bankruptcy,  the  declaration  must  be  accompanied  by  such  legal 
evidence  as  is  receivable  as  proof  of  the  title  of  persons  claiming 
under  a  bankruptcy.    In  the  case  of  transmission  by  death,  the 
declaration  must  be  accompanied  by  the  instrument  of  representa- 
tion, or  an  official  extract  from  it.     By  Section  742  of  the  Act  of 
1894,  representation  is  defined  as  "  probate,  administration,  con- 
firmation, or  other  instrument  constituting  a  person  the  executor, 
admmistrator,  or  other  representative  of  a  deceased  person." 

In  all  the  cases  just  mentioned  the  registrar  must  enter  in  the 
register  book  the  name  of  the  person  entitled  under  the  trans- 
mission as  owner  of  the  ship  or  share,  the  property  in  which  has 
been  transmitted ;  and  where  there  is  more  than  one  such  person 
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all  the  other  names  and  all  the  other  persons  entitled  to  be 
registered  as  owners  will  be  considered  as  one  person. 

If  the  transmission  is  to  a  person  who  is  not  qualified  to  be  the 
owner  of  a  British  ship,  then  the  proper  procedure  to  be  adopted 
is  for  the  unqualified  person  to  apply  to  the  British  court  having 
the  principal  civil  jurisdiction  in  that  country  or  British  possession 
where  the  ship  is  registered  for  an  order  for  the  sale  of  the  ship.  The 
court  may  require  any  evidence  it  thinks  requisite  in  support  of 
the  appUcation,  and  has  full  power  even  to  prohibit  a  sale  alto- 
gether. If  a  sale  is  ordered,  the  proceeds,  after  deducting  expenses, 
are  paid  to  the  person  entitled  under  the  transmission  or  otherwise 
as  it  directs.  Any  application  of  this  kind  for  sale  must  be  made 
within  four  weeks  after  the  occurrence  of  the  event  on  which  the 
transmission  has  taken  place  (although  in  certain  cases  this  period 
may  be  extended  up  to  a  whole  year)  ;  and  if  no  such  application  has 
been  made,  or  if  the  court  refuses  an  order  for  sale,  the  sliip 
or  the  share  in  it  which  has  been  transmitted  will  thereupon  be 
liable  to  forfeiture.  There  are  certain  other  points  connected  with 
this  method  of  transmission  to  an  unquaHfied  person,  but  they 
need  no  further  notice  here.  The  reader  is  referred  to  Sections  29 
and  30  of  the  Act  of  1894. 

As  to  the  fees  which  are  payable  on  transfers  and  transmissions, 
see  the  Merchant  Shipping  (Mercantile  Marine  Fund)  Act,  1898.     - 

Mortgage  of  Ship. 

A  registered  ship  or  a  share  in  it  may  be  made  a  security  for  a 
loan  or  other  valuable  consideration,  and  the  instrument  creating 
the  same  is  called  a  "  mortgage."  This  mortgage  must  be  in  the 
form  contained  in  the  first  schedule  of  the  Act  of  1894,  or  as  near 
to  it  as  circumstances  will  permit.  The  registrar  of  the  ship's  port 
of  registry  must  record  it  in  the  register  book,  and  the  record  of 
mortgages  must  be  made  in  the  order  or  time  in  which  they  are 
produced  for  the  purpose  of  registration.  The  registrar  must  also, 
by  a  memorandum  under  his  hand,  notify  on  each  mortgage  that 
it  has  been  recorded  by  him,  stating  the  day  and  the  hour  of  that 
record. 

When  a  registered  mortgage  is  discharged,  the  registrar  must, 
on  the  production  of  the  mortgage  deed,  with  a  receipt  for  the 
mortgage  money  indorsed  thereon,  duly  signed  and  attested,  make 


an  entry  in  the  register  book  to  the  effect  that  the  mortgage  has 
been  discharged,  and  on  that  entry  being  made  the  estate  (if  any) 
which  passed  to  the  mortgagee  shall  vest  in  the  person  in  whom 
(having  regard  to  intervening  acts  and  circumstances,  if  any)  it 
would  have  vested  if  the  mortgage  had  not  been  made. 

It  follows  from  what  has  just  been  said  as  to  the  registration  of 
mortgages  according  to  their  priority  that  there  must  be  cases  in 
which  several  mortgages  may  exist  with  respect  to  the  same  ship. 
When  any  question  arises  as  to  priority,  everything  depends  upon 
the  date  of  the  registration  in  the  register  book.  The  date  of  the 
respective  mortgages  does  not  affect  the  matter  at  all. 

Since  it  is  provided  by  Section  34  of  the  Act  of  1894  that  a  mort- 
gagee shall  not  be  deemed  to  be  the  owner  of  a  ship  or  of  a  share 
thereof  by  reason  simply  of  the  mortgage,  but  only  so  far  as  may 
be  necessary  for  making  the  mortgaged  ship  available  as  a  security 
for  the  mortgage  debt,  no  declaration  is  necessary  on  the  part  of 
the  mortgagee  when  he  transfers  his  security  as  is  required  in  the 
case  of  an  ordinary  transference.  But  every  registered  mortgagee 
has  a  statutory  power  to  dispose  absolutely  of  the  ship  or  any 
share  therein  in  respect  of  which  he  is  registered,  and  to  give  effec- 
tual receipts  for  the  purchase  money.  Where,  however,  there  are 
more  persons  than  one  registered  in  respect  of  the  same  ship  or 
share,  a  subsequent  mortgagee  cannot,  except  under  the  order  of 
a  court  of  competent  jurisdiction,  seU  the  ship  or  the  share  without 
the  concurrence  of  all  the  prior  mortgagees. 

As  the  mortgagor  remains,  pHmd  facie,  the  owner  of  the  ship  in 
spite  of  any  mortgage,  he  is  entitled  to  employ  the  ship  for  his 
own  benefit,  so  long  as  the  security  is  not  in  any  way  impaired. 
Moreover,  although  the  mortgagor  retains  control  and  the  ship  is 
in  his  possession,  order,  or  disposition,  the  right  of  the  registered 
mortgagee  is  in  no  way  affected  by  any  act  of  bankruptcy  on  the 
part  of  the  mortgagor  after  the  date  of  the  record  of  the  mortgage. 
The  mortgagee  has  a  preferential  claim  over  the  other  creditors  of  * 
the  bankrupt  or  any  trustee  or  assignee  on  their  behalf. 

A  mortgage  of  a  ship  or  of  a  share  in  the  same  is  transferred  in 
accordance  with  the  form  contained  in  the  Act  of  1894. 

If  there  is  any  transmission  on  marriage,  death,  or  bankruptcy, 
or  by  any  lawful  means  other  than  a  transfer  by  the  act  of  the 
mortgagee,  the  transmission  must  be  authenticated  by  a  declaration 
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all  the  other  names  and  all  the  other  persons  entitled  to  be 
registered  as  owners  will  be  considered  as  one  person. 

If  the  transmission  is  to  a  person  who  is  not  quaUfied  to  be  the 
owner  of  a  British  ship,  then  the  proper  procedure  to  be  adopted 
is  for  the  unqualified  person  to  apply  to  the  British  court  having 
the  principal  civil  jurisdiction  in  that  country  or  British  possession 
where  the  ship  is  registered  for  an  order  for  the  sale  of  the  ship.  The 
court  may  require  any  evidence  it  thinks  requisite  in  support  of 
the  appHcation,  and  has  full  power  even  to  prohibit  a  sale  alto- 
gether. If  a  sale  is  ordered,  the  proceeds,  after  deducting  expenses, 
are  paid  to  the  person  entitled  under  the  transmission  or  otherwise 
as  it  directs.  Any  appHcation  of  this  kind  for  sale  must  be  made 
within  four  weeks  after  the  occurrence  of  the  event  on  which  the 
transmission  has  taken  place  (although  in  certain  cases  this  period 
may  be  extended  up  to  a  whole  year) ;  and  if  no  such  application  has 
been  made,  or  if  the  court  refuses  an  order  for  sale,  the  ship 
or  the  share  in  it  which  has  been  transmitted  will  thereupon  be 
Uable  to  forfeiture.  There  are  certain  other  points  connected  with 
this  method  of  transmission  to  an  unquaHfied  person,  but  they 
need  no  further  notice  here.  The  reader  is  referred  to  Sections  29 
and  30  of  the  Act  of  1894. 

As  to  the  fees  which  are  payable  on  transfers  and  transmissions, 
see  the  Merchant  Shipping  (Mercantile  Marine  Fund)  Act,  1898. 

Mortgage  of  Ship. 

A  registered  ship  or  a  share  in  it  may  be  made  a  security  for  a 
loan  or  other  valuable  consideration,  and  the  instrument  creating 
the  same  is  called  a  *'  mortgage."  This  mortgage  must  be  in  the 
form  contained  in  the  first  schedule  of  the  Act  of  1894,  or  as  near 
to  it  as  circumstances  will  permit.  The  registrar  of  the  ship's  port 
of  registry  must  record  it  in  the  register  book,  and  the  record  of 
mortgages  must  be  made  in  the  order  or  time  in  which  they  are 
produced  for  the  purpose  of  registration.  The  registrar  must  also, 
by  a  memorandum  under  his  hand,  notify  on  each  mortgage  that 
it  has  been  recorded  by  him,  stating  the  day  and  the  hour  of  that 
record. 

When  a  registered  mortgage  is  discharged,  the  registrar  must, 
on  the  production  of  the  mortgage  deed,  with  a  receipt  for  the 
mortgage  money  indorsed  thereon,  duly  signed  and  attested,  make 
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an  entry  in  the  register  book  to  the  effect  that  the  mortgage  has 
been  discharged,  and  on  that  entry  being  made  the  estate  (if  any) 
which  passed  to  the  mortgagee  shall  vest  in  the  person  in  whom 
(having  regard  to  intervening  acts  and  circumstances,  if  any)  it 
would  have  vested  if  the  mortgage  had  not  been  made. 

It  follows  from  what  has  just  been  said  as  to  the  registration  of 
mortgages  according  to  their  priority  that  there  must  be  cases  in 
which  several  mortgages  may  exist  with  respect  to  the  same  ship. 
When  any  question  arises  as  to  priority,  everything  depends  upon 
the  date  of  the  registration  in  the  register  book.  The  date  of  the 
respective  mortgages  does  not  affect  the  matter  at  all. 

Since  it  is  provided  by  Section  34  of  the  Act  of  1894  that  a  mort- 
gagee shaU  not  be  deemed  to  be  the  owner  of  a  ship  or  of  a  share 
thereof  by  reason  simply  of  the  mortgage,  but  only  so  far  as  may 
be  necessary  for  making  the  mortgaged  ship  available  as  a  security 
for  the  mortgage  debt,  no  declaration  is  necessary  on  the  part  of 
the  mortgagee  when  he  transfers  his  security  as  is  required  in  the 
case  of  an  ordinary  transference.  But  every  registered  mortgagee 
has  a  statutory  power  to  dispose  absolutely  of  the  ship  or  any 
share  therein  in  respect  of  which  he  is  registered,  and  to  give  effec- 
tual receipts  for  the  purchase  money.  Where,  however,  there  are 
more  persons  than  one  registered  in  respect  of  the  same  ship  or 
share,  a  subsequent  mortgagee  cannot,  except  under  the  order  of 
a  court  of  competent  jurisdiction,  seU  the  ship  or  the  share  without 
the  concurrence  of  all  the  prior  mortgagees. 

As  the  mortgagor  remains,  pHmd  facie,  the  owner  of  the  ship  in 
spite  of  any  mortgage,  he  is  entitled  to  employ  the  ship  for  his 
own  benefit,  so  long  as  the  security  is  not  in  any  way  impaired. 
Moreover,  although  the  mortgagor  retains  control  and  the  ship  is 
m  his  possession,  order,  or  disposition,  the  right  of  the  registered 
mortgagee  is  in  no  way  affected  by  any  act  of  bankruptcy  on  the 
part  of  the  mortgagor  after  the  date  of  the  record  of  the  mortgage 
The  mortgagee  has  a  preferential  claim  over  the  other  creditors  of  ' 
the  bankrupt  or  any  trustee  or  assignee  on  their  behalf. 

A  mortgage  of  a  ship  or  of  a  share  in  the  same  is  transferred  in 
accordance  with  the  form  contained  in  the  Act  of  1894. 

If  there  is  any  transmission  on  marriage,  death,  or  bankruptcy 
or  by  any  lawful  means  other  than  a  transfer  by  the  act  of  the 
mortgagee,  the  transmission  must  be  authenticated  by  a  declaration 
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of  the  person  to  whom  the  interest  is  transmitted,  containing  a 
statement  of  the  manner  in  which  and  the  person  to  whom  the 
property  has  been  transmitted,  and  shall  be  accompanied  by  the 
Hke  evidence  as  is  required  in  case  of  a  corresponding  transmission 
of  the  ownership  of  a  ship  or  share.  The  registrar,  upon  receipt 
of  the  declaration  and  the  production  of  the  aforesaid  evidence, 
must  enter  the  name  of  the  person  entitled  under  the  transmission 
in  the  register  book  as  mortgagee  of  the  ship  or  share. 

Certificates  of  Mortgage  and  Sale. 

When  a  registered  owner  of  a  ship  desires  to  dispose,  by  way  of 
mortgage  or  sale,  of  the  ship  or  of  any  share  in  respect  of  which 
he  is  registered  at  any  place  out  of  the  country  in  which  the  port 
of  registry  is  situated,  he  may  apply  to  the  registrar,  and  the 
registrar  will  grant  a  certificate  of  mortgage  or  a  certificate  of  sale, 
as  the  case  may  be,  enabling  him  to  do  so.  Before  granting  the 
certificate,  the  registered  owner  must  supply  the  registrar  with  the 
following  particulars,  all  of  which  must  be  entered  in  the  register— 

(1)  The  name  of  the  person  by  whom  the  power  mentioned  in 
the  certificate  is  to  be  exercised,  and  in  the  case  of  the  mortgage 
the  maximum  amount  of  charge  to  be  created,  if  it  is  intended  to  fix 
any  such  maximimi,  and,  in  the  case  of  a  sale,  the  minimum  price 
at  which  a  sale  is  to  be  made,  if  it  is  intended  to  fix  any  such  minimum. 

(2)  The  place  where  the  power  is  to  be  exercised,  or  if  no  place 
is  specified,  a  declaration  that  it  may  be  exercised  anywhere, 
subject  to  the  provisions  of  the  Act. 

(3)  The  limit  of  time  within  which  the  power  may  be  exercised. 
The  certificate  will  not  be  granted  so  as  to  authorise  any  mortgage 

or  sale  to  be  made — 

(a)  If  the  port  of  registry  of  the  ship  is  situate  in  the  United 
Kingdom,  at  any  place  within  the  United  Kingdom  ;  or 

(b)  If  the  port  of  registry  is  situate  within  a  British  possession, 
at  any  place  within  the  same  British  possession  ;  or 

(c)  If  the  port  of  registry  is  established  by  Order  in  Council 
under  the  Act  of  1894  at  that  port,  or  within  such  adjoining  area 
as  is  specified  in  the  Order ;    or 

(d)  By  any  person  not  named  in  the  certificate. 

A  certificate  of  mortgage  and  a  certificate  of  sale  shall  contain 
a  statement  of  the  several  particulars  required  by  the  Act  of  1894 


to  be  entered  in  the  register  book  on  the  application  for  the  certifi- 
cate, and  also  an  enumeration  of  any  registered  mortgages  or  certifi- 
cates of  mortgage  or  sale  affecting  the  ship  or  share  in  respect  of 
which  the  certificate  is  given. 

Elaborate  rules  are  laid  down  in  Sections  43  and  44  of  the  Act 
of  1894  which  have  to  be  observed  in  connection  with  these  certifi- 
cates ;   but  they  are  of  too  great  length  to  be  set  out  here.     The 
reader  must  consult  the  Act  itself  for  particulars  of  this  kind.    One 
thing  only  need  be  mentioned  at  the  present  moment,  namely, 
that  whereas  it  is  possible  for  a  certificate  to  be  issued  giving  power 
to  mortgage  a  share  in  a  ship,  no  certificate  can  be  granted  for  the 
sale  of  anything  except  the  entire  ship.    All  transactions  are,  of 
course,  most  carefully  recorded,  and  care  has  to  be  taken  that 
nothing  is  done   which   in   any  way  affects   the  status  of  the 
vessel  as  a  British  ship,  if  it  is  to  remain  such.    If  the  certificate 
IS  not  used  it  must  be  delivered  up  to  the  registrar  of  the  port 
where  the  mortgage  or  sale  was  to  take  place  for  the  purpose  of 
cancellation. 

Name  of  Ship. 

Reference  has  aheady  been  made  as  to  the  name  of  the  ship 
{ante,  p.  5),  but  as  this  is  treated  as  a  matter  of  great  importance 
the  provisions  of  Section  47  of  the  Act  of  1894  require  careful 
attention.    A  ship  is  not  to  be  described  by  any  name  other  than 
that  by  which  it  is  for  the  time  being  registered ;   and  no  change 
of  name  is  permissible  without  previously  written  leave  of  the 
3oard  of  Trade.    The  name  chosen  must  not  be  such  as  to  be 
likely  to  deceive  any  person  or  to  create  confusion  with  any  other 
ship.     (See  Merchant  Shipping  Act,  1906,  Sect.  50.)    When  it  is 
desired  to  change  the  name  of  a  ship,  application  must  be  made 
to  the  Board  of  Trade  in  writing,  and  if  the  Board  are  of  opinion 
that  the  application  is  reasonable  they  may  entertain  it,  and  there- 
upon require  notice  thereof  to  be  pubhshed  in  such  form  and 
manner  as  they  think  fit.    When  the  permission  to  alter  the  name 
has  been  accorded,  the  new  name  must  be  entered  in  the  register 
book,  m  the  ship's  certificate  of  registry,  and  on  the  bows  and 
stem.    If  It  IS  shown  to  the  satisfaction  of  the  Board  of  Trade 
that  the  name  of  any  ship  has  been  changed  without  their  permis- 
sion, they  will  direct  that  the  name  be  altered  into  that  which  it 
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was  before  the  change,  and  the  name  in  the  register  book,  certifi- 
cate of  registry,  and  on  the  bows  and  stem  will  be  changed  accord- 
ingly. Where  a  ship  which  has  once  been  registered  has  ceased 
to  be  so  registered,  no  person  unless  ignorant  of  the  previous 
registry  {proof  of  which  will  lie  upon  him)  may  apply  to  register, 
and  no  registrar  shall  knowingly  register  the  ship,  except  by  the 
name  by  which  it  was  previously  registered,  unless  with  the  previous 
permission  in  writing  of  the  Board  of  Trade. 

When  a  foreign  ship,  not  having  been  at  any  previous  time 
registered  as  a  British  ship,  becomes  a  British  ship,  as  shown  above, 
no  person  can  apply  to  register  and  no  registrar  may  knowingly 
register  the  ship  except  by  the  name  which  it  bore  as  a  foreign 
ship  immediately  before  the  time  of  becoming  a  British  ship  unless 
the  Board  of  Trade  have  given  written  permission  to  this  effect. 

If  any  person  acts,  or  suffers  any  person  under  his  control  to  act, 
in  contravention  of  any  of  the  foregoing  rules,  or  omits  to  do,  or 
suffers  any  person  under  his  control  to  omit  to  do,  anything  required 
as  aforesaid,  he  renders  himself  liable  to  a  fine  of  £100  for  each 
offence,  and  (except  in  the  case  of  an  application  being  made  with 
respect  to  a  foreign  ship  which,  not  having  at  any  previous  time 
being  registered  as  a  British  ship,  has  become  a  British  ship)  the 
ship  may  be  detained  until  all  the  requirements  are  complied  with. 

Registry  of  Alterations. 

As  the  accurate  registration  of  a  ship  is  of  such  great  importance, 
the  whole  object  being  to  prevent  any  difficulties  arising  as  to  the 
identity  and  to  all  other  matters  connected  with  it,  whenever  any 
alteration  of  the  ship  takes  place,  either  as  to  tonnage  or  descrip- 
tion, so  that  the  description  in  the  register  book  is  no  longer  correct, 
notice  of  the  change  must  be  given  at  the  earliest  opportunity  so 
that  a  record  of  the  alterations  may  be  made  and  the  entry  in  the 
register  book  rectified.  Notice  of  the  alteration  can  be  given  at 
any  port  having  a  registrar ;  it  is  not  necessary  that  it  should  be 
given  exclusively  at  the  port  of  registry.  Any  failure  to  give 
notices  in  this  respect  renders  the  person  liable  to  penalties  which 
are  prescribed  by  Section  53  of  the  Merchant  Shipping  Act,  1906. 
For  the  purpose  of  the  registry  of  an  alteration  in  a  ship,  the  ship's 
certificate  of  registry  must  be  produced  to  the  registrar,  and  the 
registrar  will,  in  his  discretion,  either  retain  the  certificate  of 
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registry  and  grant  a  new  certificate  of  registry  containing  a  des- 
cnption  of  the  ship  as  altered,  or  indorse  and  sign  on  the  existing 
certificate  a  memorandum  of  the  alteration.  The  particulars  of 
the  alteration  so  made,  and  the  fact  of  the  new  certificate  having 
been  granted,  or  indorsement  having  been  made,  must  be  entered 
by  the  registrar  at  the  ship's  port  of  registry  in  his  register  book  • 
and  for  that  purpose  the  registrar  to  whom  the  application  for  the 
registry  of  the  alteration  has  been  made  (if  he  is  not  the  registrar 
of  the  ship's  port  of  registry)  must  forthwith  report  to  the  last- 
mentioned  registrar  the  particulars  and  facts  as  aforesaid,  accom- 
panied where  a  new  certificate  of  registry  has  been  granted,  by 
the  old  certificate  of  registry. 

Registry  Anew. 

Instead  of  registration  of  the  alterations  as  just  noticed  the 
registrar  may,  in  his  discretion,  order  the  ship  to  be  registered 
anew  and  if  this  course  is  adopted  he  wiU  either  grant  a  provisional 
certificate,  describing  the  ship  as  altered,  or  pro^^sionally  indorse 
the  particulars  of  the  alteration  on  the  existing  certificate.  Although 
It  IS  not  absolutely  essential  when  the  ownership  of  a  ship  is  changed 
for  a  registry  anew,  yet  if  the  owner  of  the  ship  applies  for  a  fresh 
registry  this  is  the  course  generaUy  adopted.  The  procedure  as  to 
registry  anew  is  thus  given  in  Section  52— 

"  (1)  When  a  ship  is  to  be  registered  anew,  the  registrar  shall 
proceed  as  in  the  case  of  first  registry,  and  on  the  delivery  up  to 
him  of  the  existing  certificate  of  registry,  and  on  the  other  requi- 
sites to  registry,  or  in  the  case  of  a  change  of  ownership  such  of 
them  as  he  thmks  material,  being  duly  compHed  with,  shall  make 
such  registry  anew,  and  grant  a  certificate  thereof. 

"  (2)  When  a  ship  is  registered  anew,  her  former  register  shall 
be  considered  as  closed,  except  so  far  as  relates  to  any  unsatisfied 
mortgage  or  existing  certificates  of  sale  or  mortgage  entered 
thereon,  but  the  names  of  all  persons  appearing  on  the  former 
register  to  be  interested  in  the  ship  as  owners  or  mortgagees  shall 
be  entered  on  the  new  register,  and  the  registry  anew  shall  not 
m  any  way  affect  the  rights  of  any  of  these  persons  " 
The  rules  as  to  the  registry  of  ships  have  been  already  sufficiently 
given  m  detail,  and  as  to  registry  anew  of  a  ship  or  a  sale  under  a 
certificate  of  sale.  Section  44  of  the  Act  of  1894  must  be  referred  to 
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Transfer  of  Registry. 

It  is  essential  that  a  British  ship  should  have  a  port  of  registry  ; 
but  occasions  may  arise  when  it  is  desirable  that  there  should  be 
a  transfer  of  the  same.  This  may  be  effected  upon  application 
being  made  to  the  registrar  of  the  existing  port  of  registry  m 
writing  by  all  the  persons  appearing  on  the  register  to  be 
interested  in  the  ship  as  owners  or  mortgagees.  The  transfer  m 
no  way  affects  the  rights  of  those  persons  who  are  entered  as 
owners  or  mortgagees,  or  any  of  them,  and  those  rights  contmue 
in  all  respects  in  the  same  manner  as  if  no  such  transfer  had  been 
effected.  Whenever  an  application  of  this  kind  is  made,  the 
registrar  is  required  to  transmit  notice  of  the  same  to  the 
registrar  of  the  intended  port  of  registry  with  a  copy  of  all 
particulars  relating  to  the  ship,  and  the  names  of  all  persons 
appearing  on  the  register  to  be  interested  therein  as  owners  or 

mortgagees. 

The  ship's  certificate  of  registry  must  be  dehvered  up  to  the 
registrar  of  either  the  existing  or  the  intended  port  of  registry,  and 
if  it  is  dehvered  up  to  the  former,  it  must  be  transmitted  to  the 
registrar  of  the  intended  port  of  registry. 

When  the  registrar  of  the  intended  port  of  registry  has  received 
the  documents  above  mentioned,  he  must  enter  in  his  register  book 
all  the  particulars  and  names  so  transmitted  and  grant  a  fresh 
certificate  of  registry.  When  these  preliminaries  have  been  com- 
pHed  with,  the  ship  is  to  be  considered  as  registered  at  the  new  port 
of  registry,  and  the  name  of  the  ship's  new  port  of  registry  is  sub- 
stituted for  the  name  of  the  former  port  of  registry  on  the  ship's 
stem. 

Re-registration  of  Abandoned  Ships. 

There  is  but  one  other  point  to  be  noticed  in  connection  with 
this  special  question  of  registration  and  re-registration.  Where  a 
ship  has  ceased  to  be  registered  as  a  British  ship  by  reason  of  having 
been  wrecked  or  abandoned,  or  for  any  reason  other  than  capture 
by  an  enemy  or  by  transfer  to  a  person  not  qualified  to  be  the 
owner  of  a  British  ship,  the  ship  cannot  be  re-registered  until  it 
has,  at  the  expense  of  the  appUcant  for  registration,  been  surveyed 
by  a  surveyor  of  ships  and  certified  by  him  to  be  seaworthy. 
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Persons  under  Legal  Disabilities. 

In  what  has  been  akeady  stated  it  has  been  assumed  that  the 
persons  possessing  rights  of  ownership  or  otherwise  to  British  ships 
are  persons  who  are  under  no  legal  disabiUties.     But  it  must  some- 
times happen  that  this  is  not  so.    The  Act  of  1894  makes  pro- 
vision for  such  a  case  by  Section  55.    The  Section  runs  as  follows — 
"  Where  by  reason  of  infancy,  lunacy,  or  any  other  cause  any 
person  interested  in  any  ship,  or  any  share  therein,  is  incapable 
of  making  any  declaration  or  doing  anything  required  or  per- 
mitted by  this  Act  to  be  made  or  done  in  connection  with  the 
registry  of  the  ship  or  share,  the  guardian  or  committee,  if  any, 
of  that  person,  or,  if  there  is  none,  any  person  appointed  on 
application  made  on  behalf  of  the  incapable  person,  or  of  any 
other  person  interested,  by  any  court  or  judge  having  jurisdiction 
in  respect  of  the  property  of  incapable  persons,  may  make  such 
declaration,  or  a  declaration  as  nearly  corresponding  thereto  as 
circumstances  permit,  and  do  such  act  or  thing  in  the  name  and 
on  behalf  of  the  incapable  person  ;    and  all  acts  done  by  the 
substitute  shall  be  as  effectual  as  if  done  by  the  person  for  whom 
he  is  substituted." 

Trusts  and  Equitable  Rights. 

No  notice  of  any  trust,  express,  impUed,  or  constructive,  may  be 
entered  in  the  register  book  or  be  receivable  by  the  registrar,  and, 
subject  to  any  rights  and  powers  appearing  by  the  register  book 
to  be  vested  in  any  other  person,  the  registered  owner  of  a  ship 
or  of  a  share  therein  has  an  absolute  power  to  dispose,  as  is  pro- 
vided by  the  Act  of  1894,  of  the  ship  or  his  share  therein,  and  to 
give  effectual  receipt  for  any  money  paid  or  advanced  by  way  of 
consideration.  It  is  important  to  notice,  however,  the  language 
of  Section  57,  which  says — 

"  The  expression  '  beneficial  interest,'  where  used  in  this  part 
of  the  Act,  includes  interests  arising  under  contract  and  other 
equitable  interests  ;  and  the  intention  of  this  Act  is  that,  without 
prejudice  to  the  provisions  of  this  Act  for  preventing  notice  of 
trusts  from  being  entered  in  the  register  book  or  received  by  the 
registrar,  and  without  prejudice  to  the  powers  of  disposition  and 
of  giving  receipts  conferred  by  this  Act  on  registered  owners  and 
mortgagees,  and  without  prejudice  to  the  provisions  of  this  Act 
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relating  to  the  exclusion  of  unqualified  persons  from  the  owner- 
ship of  British  ships,  interests  arising  under  contract  or  other 
equitable  interests  may  be  enforced  by  or  against  owners  or 
mortgagees  of  ships  in  respect  of  their  interest  therein  in  the 
same  manner  as  in  respect  of  any  other  personal  property." 
In  a  note  on  this  Section,  the  learned  editor  of  the  sixth  edition 
of  Chitty's  Statutes  says :  "  The  effect  of  this  section  is  that  the 
court  is  not  restricted  by  the  registered  documents,  but  may  look 
into  the  whole  circumstances  in  order  to  give  effect  to  the  real 
intention  of  the  parties.    Thus,  what  is  on  the  face  of  it,  a  transfer 
of  the  whole  interest  may  be  treated  as  a  mortgage."    And  he 
refers  to  The  Innisfallen,  1866,  L.R.,  1  A.  &  E.  72.  and  The  Cathcart, 
1867,  L.R.,  1  A.  &  E.  314. 

Liability  of  Beneficial  Owner. 

Where  any  person  is  beneficially  interested,  as  explained  in  the 
last  section,  otherwise  than  by  way  of  mortgage,  in  any  ship  or 
share  in  a  ship  registered  in  the  name  of  some  other  person  as 
owner,  the  person  so  interested,  as  well  as  the  registered  owner, 
is  subject  to  all  pecuniary  penalties  imposed  by  any  of  the  Acts 
relating  to  shipping  or  the  owners  of  ships  or  shares  therein,  but 
proceedings  may  be  taken  for  the  enforcement  of  any  such  penalties 
against  both  or  either  of  the  parties,  with  or  without  joining  the 
others. 

Managing  Owner. 

Since  a  British  ship  may  be  owned  by  a  number  of  persons,  it 
is  a  common  custom  to  appoint  a  person  to  be  the  managing  owner 
so  as  to  arrange  for  all  matters  connected  with  the  ship.  He  is 
generally  one  of  the  owners  of  the  vessel.  This  managing  owner 
occupies  an  important  and  responsible  position,  and  it  is  essential 
that  his  name  and  address  should  be  registered  at  the  Custom 
House  of  the  port  of  registry,  if  such  port  is  in  the  United  Kingdom. 
Where  there  is  no  managmg  owner  appointed,  there  must  be 
registered  the  name  of  the  ship's  husband  or  other  person  to  whom 
the  management  of  the  ship  is  entrusted  by  or  on  behalf  of  the  owner; 
and  any  person  whose  name  is  so  registered  shall,  for  the  purposes 
of  the  Act  of  1894,  be  under  the  same  obligations  and  subject  to 
the  same  habilities  as  though  he  was  the  managing  owner.    Any 
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default  in  complying  with  the  provisions  of  these  regulations  renders 
the  owner  or  the  owners  of  a  ship  (the  latter  in  proportion  to  their 
interests)  to  a  fine  not  exceeding  £100  for  each  time  that  the  ship 
leaves  any  port  in  the  United  Kingdom. 

The  importance  of  appointing  a  managing  owner  will  be  obvious 
when  it  is  considered  that  the  co-owners  of  a  ship  are  not  necessarily 
partners,  but  in  most  cases  tenants  in  common.  Whether  they 
are  the  one  or  the  other  will  depend  upon  the  special  circumstances 
of  each  case.  If  there  is  no  managing  owner  and  no  ship's  husband, 
and  a  voyage  is  contemplated,  it  is  the  will  of  the  majority  of  the 
part  owners  that  governs  the  use  and  the  employment  of  the  ship, 
though,  before  any  voyage  can  be  undertaken  to  which  the  minority 
object,  an  indemnity  must  be  given  by  the  former  to  the  latter  to 
the  extent  of  the  interest  of  the  latter.  If,  then,  the  ship  is  lost 
the  minority  are  secured  ;  but  if  she  returns  in  safety  they  are  not 
entitled  to  any  share  in  the  profits  of  the  voyage.  See  In  re 
Blanchard,  1823,  2  B.  &  C.  248. 

Generally  speaking,  a  managing  owner  is  vested  with  full  and 
complete  authority  to  do  everything  that  is  essential  to  make  the 
employment  of  the  ship  a  profitable  speculation,  and  so  long  as  he 
acts  within  the  scope  of  his  authority,  be  binds  the  various  owners. 
See  The  Huntsman,  1894,  P.  214. 

Declarations. 

In  all  those  cases  in  which,  under  the  Act  of  1894,  a  person  is 
required  to  make  a  declaration  on  behalf  of  himself  or  any  cor- 
poration, or  when  any  evidence  is  required  to  be  produced  to  the 
registrar  and  the  registrar  is  satisfied  that  such  declaration  cannot, 
for  any  reasonable  cause,  be  made  by  the  necessary  person  or  the 
evidence  cannot  be  produced,  the  registrar  may,  with  the  approval 
of  the  Commissioners  of  Customs,  and  on  the  production  of  such 
other  evidence,  and  subject  to  such  terms  as  they  may  think  fit, 
dispense  with  the  declaration  as  evidence.  Declarations  required 
under  the  Act  are  to  be  made  before  a  registrar  of  British  ships, 
or  a  justice  of  the  peace,  or  a  commissioner  for  oaths,  or  a  British 
consular  ofi&cer. 

Returns. 

Every  registrar  of  shipping  in  the  United  Kingdom  must  trans- 
mit every  month,  and  every  other  registrar  at  such  times  as  may  be 


n^^ 


HH 


;  1  }■ 


24 


MARINE  LAW 


II 


i|||> 


fixed,  to  the  Registrar-General  of  Shipping  and  Seamen  a  full 
return  of  all  registries,  transfers,  transmissions,  mortgages,  and 
other  deaUngs  with  ships  which  have  been  registered  by  or  com- 
municated to  him  in  his  character  of  registrar,  and  of  the  names  of 
the  persons  concerned  in  the  same,  and  of  such  other  particulars 
as  may  be  directed  by  the  Registrar-General.  The  returns  must 
be  made  upon  and  in  accordance  with  the  prescribed  forms.  Every 
registrar  at  a  port  in  the  United  Kingdom  must  also  transmit  to 
the  Registrar-General,  on  or  before  the  1st  February  and  the  1st 
August  of  every  year,  a  hst  of  all  ships  registered  at  that  port,  and 
also  of  all  ships  whose  registers  have  been  transferred  or  cancelled 
at  that  port  since  the  last  preceding  return. 

Inspection  of  Register. 

As  the  register  is  so  important  a  pubHc  document,  as  will  have 
been  gathered  from  what  has  been  already  said,  it  is  essential  that 
it  should  be  open  to  inspection  under  certain  conditions.  It  is 
provided,  therefore,  by  Section  64  of  the  Act  that  any  person,  on 
payment  of  a  fee  not  exceeding  one  shilling,  to  be  fixed  by  the 
Commissioners  of  Customs,  may,  on  application  to  the  registrar 
at  a  reasonable  time  during  the  hours  of  his  official  attendance, 
inspect  the  register  book. 

Evidence. 

Again,  as  all  the  various  documents  hitherto  referred  to  are 
provided  for  by  statute,  they  are  admissible  as  evidence  in  a  court 
of  law  in  all  matters  where  such  documents  are  necessary.  It  is 
scarcely  necessary  to  add,  therefore,  that  if  anything  in  the  shape 
of  forgery  or  of  a  false  declaration  is  made,  the  person  guilty  of  the 
same  renders  himself  hable  to  severe  penalties,  into  the  particulars 
of  which  it  is  unnecessary  to  enter. 

National  Character  and  Flag. 

These  are  matters  of  such  paramount  importance  that  no  apology 
is  needed  for  giving  in  extenso  the  Sections  of  the  Act  of  1894 
referring  to  these  two  points — 

"  68. — (1)  An  officer  of  customs  shall  not  grant  a  clearance  or 
transire  for  any  ship  until  the  master  of  such  ship  has  declared 
to  that  officer  the  name  of  the  nation  to  which  he  claims  that 
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she  belongs,  and  that  officer  shall  thereupon  inscribe  that  name 
on  the  clearance  or  transire. 

"  (2)  If  a  ship  attempts  to  proceed  to  sea  without  such  clear- 
made  "  ^^"''^'  ^^^  ™^^  ^^  '^'*^""^  ™*'^  ^^^  declaration  is 
J.N.B.-"  Clearance  "  signifies  a  permit  from  the  Custom  House 
officers  for  the  departure  of  a  ship,  and  denotes  that  all  the  dues 
have  been  paid  and  that  aU  formalities  have  been  complied  with 
If  the  ship  IS  a  foreign  one,  a  certificate  must  also  be  obtained  from 
the  Consul  of  the  country  to  which  she  belongs. 

"Transire  "is  a  document  issued  at  the  Custom  House,  drawn 
m  duphcate,  for  use  in  the  coasting  trade,  fully  describing  the 
goods  on  board  the  ship,  and  giving  the  names  of  the  shippef  and 
he  consignee.  The  duplicate  serves  as  the  outward  cleiLce  of 
the  vessel ;  and  the  original,  being  given  up  when  she  reaches  he 
destination,  is  her  entry  inwards.) 

Rri'tUhT?  ",\P"''°"  "^^^  the  British  flag  and  assmnes  the 
Bntish  national  character  on  board  a  ship  owned  in  whole  or  in 
part  by  any  persons  not  qualified  to  own  a  British  ship  for  the 
puipose  of  making  the  ship  appear  to  be  a  British  ship,  the  ship 

tion  has  been  made  for  the  purpose  of  escaping  capture  by  L 
en^y  or  by  a  foreign  ship  of  war  in  the  exercise  of  some  belligeLt 

"  (2)  In  any  proceeding  for  enforcing  any  such  forfeiture  the 
burden  of  proving  a  title  to  use  the  British  flag  and  assume  he 
Bntish  national  character  shaU  he  upon  the  person  using  and 
assuming  the  same.  ^     ^ 

••  70.-If  the  master  or  owner  of  a  British  ship  does  anything 
or  permits  anything  to  be  done,  or  carries  or  permits  to  be  LZ 
any  papers  or  docmnents,  with  intent  to  conceal  the  British 
character  of  the  ship  from  any  person  entitled  by  British  law  o 
mquire  into  the  same,  or  with  intent  to  assume"^,  foreign  cla^! 

s^H^r  V     f  ,?1  *"  -"""^  ^y  P-^°"  ^o  -titled  a^afo". 
aid,  the  ship  shaU  be  sufiject  to  forfeiture  under  this  Act ;  and 

theT"'      .V""™'''''^"   P"^y   *°   '^^   commission    of 

mUdetrou:.'^^"'  •"  ''-''''  °^  -''  ^«--'  ^«  ^'*y  o^   a 

"  71.-If  an  unquaKfied  person  acquires  as  owner,  otherwise 
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than  by  such  transmission  as  hereinbefore  provided  for,  any 
interest,  either  legal  or  beneficial,  in  a  ship  using  a  British  flag 
and  assuming  the  British  character,  that  interest  shall  be  subject 
to  forfeiture  under  this  Act. 

'*  72. — Where  it  is  declared  by  this  Act  that  a  British  ship 
shall  not  be  recognised  as  a  British  ship,  that  ship  shall  not  be 
entitled  to  any  benefits,  privileges,  advantages,  or  protection 
usually  enjoyed  by  British  ships  nor  to  use  the  British  flag  or 
assume  the  British  national  character,  but  so  far  as  regards  the 
payment  of  dues,  the  HabiUty  to  fines  and  forfeitures,  and  the 
punishment  of  offences  committed  on  board  such  ship,  or  by  any 
persons  belonging  to  her,  each  ship  shall  be  dealt  with  in  the  same 
manner  in  all  respects  as  if  she  were  a  recognised  British  ship. 

"  73. — (1)  The  red  ensign  usually  worn  by  merchant  ships, 

without  any  defacement  or  modification  whatsoever,  is  hereby 

declared  to  be  the  proper  national  colours  for  all  ships  and  boats 

belonging  to  any  British  subject,  except  in  the  case  of  His 

Majesty's  ships  or  boats,  or  in  the  case  of  any  other  ship  or  boat 

for  the  time  being  allowed  to  wear  any  other  national  colours  in 

pursuance  of  a  warrant  from  His  Majesty  or  from  the  Admiralty. 

{N.B. — ^The  use  of  the  red  ensign  is  confined  to  merchant  ships, 

the  white  and  blue  ensign  being  the  distinctive  flags  employed  by 

the  navy.    The  blue  ensign,  however,  may  be  used  by  a  merchant 

ship  which  is  commanded  by  a  naval  reserve  ofl&cer  provided  there 

are  also  ten  reserve  men  at  least  engaged  as  members  of  the  crew. 

Permission  to  use  the  blue  ensign  must  be  obtained  from  the 

Admiralty.) 

"  (2)  If  any  distinctive  national  colours,  except  such  red  ensign 
or  except  the  Union  Jack  with  a  white  border  (i.e.  the  flag  used 
when  signalling  for  a  pilot),  or  if  any  colours  usually  worn  by 
His  Majesty's  ships,  or  resembling  those  of  His  Majesty,  or  if  the 
pendant  usually  carried  by  His  Majesty's  ships,  or  any  pendant 
resembling  that  pendant,  are  or  is  hoisted  on  board  any  ship  or 
boat  belonging  to  any  British  subject  without  warrant  from  His 
Majesty  or  from  the  Admiralty,  the' master  of  the  ship  or  boat, 
or  the  owner  thereof,  if  on  board  the  same,  and  any  other  person 
hoisting  the  colours  or  pendant,  shall  for  each  offence  incur  a 
fine  not  exceeding  £500. 

"  (3)  Any  commissioned  officer  on  full  pay  in  the  military  or 
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naval  service  of  His  Majesty,  or  any  officer  of  customs  in  His 
Majesty's  Dominions,  or  any  British  consular  officer,  may  board 
any  ship  or  boat  on  which  any  colours  or  pendant  are  hoisted 
contrary  to  this  Act,  and  seize  and  take  away  the  colours  or 
pendant,  and  the  colours  or  pendant  shall  be  forfeited  to  His 
Majesty. 

"  (4)  A  fine  under  this  Section  may  be  recovered  with  costs 
in  the  High  Court  in  England  or  Ireland,  or  in  the  Court  of 
Session  in  Scotland,  or  in  any  Colonial  Court  of  Admiralty  or 
Vice-Admkalty  Court  within  His  Majesty's  Dominions. 

"  (5)  Any  offence  mentioned  in  this  Section  may  also  be 
prosecuted,  and  the  fine  for  it  recovered,  summarily,  provided 
that — 

(a)  where  any  such  offence  is  prosecuted  summarily,  the 
,  court  imposing  the  fine  shall  not  impose  a  higher  fine  than 
£100;    and 

(6)  nothing  in  this  Section  shall  authorise  the  imposition  of 
more  than  one  fine  in  respect  of  the  same  offence. 
"  74.--(l)  A  ship  belonging  to  a  British  subject  shall  hoist  the 
proper  national  colours — 

(a)  on  a  signal  being  made  to  her  by  one  of  His  Majesty's 
ships  (including  any  vessel  under  the  command  of  an  officer  of 
His  Majesty's  navy  on  full  pay),  and 

(b)  on  entering  or  leaving  any  foreign  port,  and 

(c)  if  of  fifty  tons  gross  tonnage  or  upwards,  on  entering  or 
leaving  any  British  port. 

"  (2)  If  default  is  made  on  board  any  such  ship  in  complying 
with  this  Section,  the  master  of  the  ship  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  £100. 

"  (3)  This  Section  shall  not  apply  to  a  fishing  boat  duly  entered 
in  the  fishing-boat  register  and  lettered  and  numbered  as  required 
by  the  fourth  part  of  this  Act. 

"  75.— The  provisions  of  this  Act  with  respect  to  colours  worn 
by  merchant  ships  shall  not  affect  any  other  power  of  the 
Admiralty  in  relation  thereto." 

Forfeiture  of  Ship. 

Another  point  which  it  is  necessary  to  notice  in  detail  is  con- 
nected with  the  forfeiture  of  a  ship   when   there  has  been   any 
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contravention  of  the  rules  relating  to  a  British  ship  as  set  out  .n 
the  preceding  paragraphs.  The  Section  of  the  Act  of  1894  which 
refers  to  this  matter  is  Section  76,  and  it  reads  as  follows— 

"  (1)  Where  any  ship  has  either  wholly  or  as  to  any  share 
therein  become  subject  to  forfeiture  (as  to  the  right  to  forfeiture, 
see  the  extra  provisions  contained  in  Section  51,  Sub-section  2, 
of  the  Merchant  Shipping  Act,  1906)  under  this  part  of  this  Act, 

(a)  any  commissioned  of&cer  on  full  pay  in  the  miUtary  or 
naval  service  of  His  Majesty ; 

(b)  any  officer  of  customs  in  His  Majesty's  Dominions  ;   or 

(c)  any  British  consular  officer, 

may  seize  and  detain  the  ship,  and  bring  her  for  adjudication, 
before  the  High  Court  in  England  or  Ireland,  or  before  the  Court 
of  Session  in  Scotland,  and  elsewhere  before  any  Colonial  Court 
of  Admiralty  or  Vice-Admiralty  Court  in  His  Majesty's  Dominions, 
and  the  court  may  thereupon  adjudge  the  ship  with  her  tackle, 
apparel,  and  furniture  to  be  forfeited  to  His  Majesty,  and  make 
such  order  in  the  case  as  to  the  court  seems  just,  and  may  award 
to  the  officer  bringing  in  the  ship  for  adjudication  such  portion 
of  the  proceeds  of  the  sale  of  the  ship,  or  any  share  therein,  as 
the  court  thinks  fit. 

"  (2)  Any  such  officer  as  in  this  Section  mentioned  shall  not 
be  responsible  either  civilly  or  criminally  to  any  person  whomso- 
ever in  respect  of  any  such  seizure  or  detention  as  aforesaid,  not- 
withstanding that  the  ship  has  not  been  brought  in  for  adjudica- 
tion, or  if  so  brought  in  is  declared  not  hable  to  forfeiture,  if  it 
is  shown  to  the  satisfaction  of  the  court  before  whom  any  trial 
relating  to  such  ship  or  such  seizure  or  detention  is  held  that 
there  were  reasonable  grounds  for  such  seizure  or  detention  ;  but 
if  no  such  grounds  are  shown,  the  court  may  award  costs  and 
damages  to  any  party  aggrieved,  and  make  such  other  order  in 
the  premises  as  the  court  thinks  just." 

Measurement  of  Ship  and  Tonnage. 

It  will  be  recollected  that  the  register  must  contam  full  par- 
ticulars as  to  the  measurement  and  the  tonnage  of  every  ship 
which  is  entered  therein.  The  rules  for  ascertaining  these  require- 
ments are  set  out  at  great  length  in  Sections  77-87  of  the  Act  of 
1894,  as  supplemented  by  the  Merchant  Shipping  Acts  of  1906  and 


1907.  It  is  impossible  within  the  space  at  command  to  give  even 
an  outline  of  the  provisions  contained  in  these  Sections  and  Statutes, 
and  the  reader  must  refer  to  them,  if  necessary,  for  the  fullest 
details  respecting  them. 

Foreign  Ports  of  Registry. 

It  is  obvious  that  it  must  be  a  matter  of  convenience  as  well,  at 
times,  of  necessity  for  ports  of  registry  to  be  established  outside  the 
United  Kingdom.     For  this  reason  it  is  provided,  by  Section  88 
of  the  Act  of  1894,  that  where,  in  accordance  with  the  Foreign 
Jurisdiction  Act,  1890,  His  Majesty  exercises  jurisdiction  within 
any  port,  it  shall  be  lawful  for  His  Majesty,  by  Order  in  Council, 
to  declare  that  port  a  port  of  registry,  and  by  the  same  or  any 
subsequent  Order  in  Council  to  declare  the  description  of  persons 
who  are  to  be  registrars  of  British  ships  at  that  port  of  registry, 
and  to  make  regulations  with  respect  to  the  registry  of  British 
ships  thereat.    Similarly,  as  regards  British  colonies,  the  Governor 
of  any  British  possession  occupies  the  place  of  the  Commissioner 
of  Customs  with  regard  to  the  performance  of  anything  relating 
to  the  registry  of  a  ship  or  of  any  interest  in  a  ship  registered  in 
that  possession,  and  has  power  to  approve  a  port  within  the  pos- 
session for  the  registry  of  ships.    As  far  as  British  possessions  are 
concerned,  the  Governor  is  also  vested  with  powers  as  to  the  granting 
of  terminable  certificates  of  registry  in  those  possessions. 

Ship's  Papers. 

In  order  that  the  nationality  of  a  ship  may  be  discerned,  when- 
ever necessary,  it  is  essential  that  certain  documents  should  always 
be  on  board  for  exhibition  to  any  person  who  has  a  right  to  inquire 
into  the  same.  This  matter  is  of  importance  in  ordinary  circum- 
stances, but  it  is  of  still  greater  importance  when  a  state  of  war- 
fare is  in  existence  and  it  is  necessary,  under  International  Law,  for 
a  ship  to  be  able  to  give  unmistakable  evidence  as  to  its  belonging 
to  a  neutral  nation,  if  such  is  the  fact.  The  nature  and  the  number 
of  the  papers  carried  by  a  ship  depend  upon  the  law  of  the  flag. 
Those  which  are  carried  by  a  British  ship  are  the  following— 

(1)  The  certificate  of  registry.  The  importance  of  this  certificate 
has  akeady  been  stated  at  full  length. 
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(2)  The  agreement  with  the  seamen,  that  is,  the  terms  upon 
which  they  are  engaged  for  the  voyage. 

(3)  The  charter  party  and  the  bills  of  lading.  These  will  be 
referred  to  in  detail  later. 

(4)  The  biU  of  health. 

(5)  The  muster  roll. 

(6)  Invoices  containing  the  particulars  of  the  cargo. 

(7)  The  official  log  book,  which  must  be  properly  entered  up  and 
signed  by  the  master  and  by  the  mate,  or  by  some  other  members 
of  the  crew. 

It  will,  of  course,  be  gathered  from  the  foregoing  statements 
that  these  papers  are  of  such  a  character  as  will  indicate  to  any 
person  who  has  a  right  to  make  inquiries  not  only  the  nationality 
of  the  ship,  but  also  the  voyage  which  is  being  undertaken,  the 
nature  and  destination  of  the  cargo,  and  the  incidents  of  the  voyage 
since  the  ship  left  its  port  of  registry. 

Exterritoriality. 

This  is  a  legal  fiction  by  which  a  person  who  is  outside  the  juris- 
diction of  the  courts  of  his  own  country  is  still  considered,  under 
certain  conditions,  to  be  within  it.  Thus,  an  ambassador  is  always 
supposed  to  be  a  resident  in  his  own  country  although  within  the 
jurisdiction  of  another  State.  A  public  vessel  is  always  held  to  be 
exterritorial,  that  is,  a  part  of  the  country  to  which  she  belongs,  no 
matter  whether  she  is  or  is  not  within  territorial  waters.  As  to  a 
merchant  vessel,  she  is  considered  to  be  a  part  of  the  country  whose 
flag  she  flies,  when  in  her  own  territorial  waters  or  upon  the  high 
seas.  The  practice  of  different  countries  varies  when  she  is  within 
the  territorial  waters  of  another  country.  The  British  rule  alone 
needs  consideration  here.  A  person  who  is  on  board  a  British 
ship  is  technically  on  British  soil,  and  is  amenable  to  British  muni- 
cipal law,  with,  perhaps,  the  exception  that  when  the  vessel  enters 
the  territorial  waters  of  another  country  the  exclusive  British 
authority  ceases  in  most  cases.  In  the  same  way  Great  Britain 
claims  the  right  to  exercise  criminal  jurisdiction  over  all  foreign 
private  vessels  under  the  Territorial  Waters  Jurisdiction  Act,  1878. 
Owing  to  the  existence  of  this  doctrine  of  exterritoriality,  the 
master  has  certain  special  duties  imposed  upon  him  in  addition  to 
the  navigation  of  the  ship.     He  must  take  care  that  the  law  is 


observed,  and  he  is  responsible  for  seeing  that  certain  administrative 
acts  are  properly  and  duly  performed.  Thus,  he  must  keep  a  record 
of  births,  deaths,  and  marriages  that  take  place  on  board  during  a 
voyage,  and  take  care  that  the  same  are  registered  at  the  earliest 
opportunity  after  he  arrives  at  his  port  of  registry.  It  may  be  noted 
incidentally  that  by  another  legal  fiction  any  child  who  is  born  at 
sea  on  a  British  ship  is  presumed  to  have  been  born  in  the  borough 
of  Stepney. 
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General. 


All  the  regulations  in  the  world  as  to  a  ship  and  its  equipment 
would  be  of  little  value  unless  there  were  adequate  provisions  as 
to  the  persons  who  were  to  be  in  control  of  the  vessel.  The  present 
chapter  will  be  devoted  to  the  position  and  quaUfications  of  the 
master  and  the  crew,  so  far  as  the  law  of  England  is  appUcable. 
The  regulations  as  to  foreign  ships  must  be  gathered  from  the  law 
of  other  nations.  In  what  follows  it  must  be  recollected  that  the 
"  master  "  of  a  ship  is  a  term  which  is  used,  according  to  Section 
742  of  the  Act  of  1894,  to  include  every  person  (except  a  pilot)  who 
has  command  or  charge  of  a  ship,  and  that  the  term  "  seamen  " 
includes  every  person  (except  masters,  pilots,  and  apprentices  duly 
indentured  and  registered)  employed  or  engaged  in  any  capacity 
on  board  any  ship.  It  may  be  incidentally  mentioned  that  the 
term  **  seamen "  covers  lascars  {Peninsular  and  Oriental  Steam 
Navigation  Co.  v.  Reg.,  1901,  2  K.B.  686),  and  stevedores  (Reg.  v. 
Judge  of  City  of  London  Court,  1890,  25  Q.B.D.  339). 

The  Master. 

The  master  of  a  vessel  is  the  person  to  whom  the  general  charge 
of  the  ship  is  confided,  and  he  is,  in  effect,  in  sole  control  of  every- 
thing on  board.  He  must  be  duly  certificated  for  his  position,  and 
he  is  the  person  who  is  responsible  for  starting  the  ship  at  the 
proper  time,  and  also  for  the  provision  of  a  competent  crew  as 
well  as  for  the  proper  equipment.  He  must  manage  the  vessel 
properly  during  the  voyage,  and  he  must  navigate  her  according 
to  the  manner  which  has  been  agreed  upon  ;  but  whenever  there 
is  a  custom  in  existence  to  employ  a  pilot,  such  pilot  must  be  taken 
on  board.  He  must  keep  an  ofi&cial  log  and  take  charge  of  the 
ship's  papers,  all  of  which  must  be  presented  for  inspection  on  a 
proper  demand  being  made.  The  ship's  papers,  which  are  of 
great  importance  at  all  times,  are  most  essential  when  a  state  of 
war  is  in  existence.  What  they  consist  of,  so  far  as  British  ships 
are  concerned,  is  set  out  on  page  29. 

He  is,  naturally,  answerable  for  any  fraudulent  or  illegal  conduct 
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of  which  he  is  guilty  affecting  the  shipowners'  interest,  such  conduct 
being,  in  his  case,  called  barratry.  Owing  to  his  pecuUar  position 
and  his  inabiUty  to  call  in  at  pleasure  the  officers  of  the  law  to  assist 
him,  he  is  invested  with  special  disciphnary  powers  over  all  persons 
on  board.  No  general  rules  can  be  laid  down  as  to  the  extent  of 
these  disciplinary  powers.  Everything  depends  upon  the  special 
circumstances  of  the  moment,  and  if  the  master  acts  as  a  prudent 
man  ought  to  do,  he  will  be  freed  from  all  liabihty.  His  duties, 
as  far  as  the  cargo  carried  is  concerned,  are  to  take  it  in  as  expedi- 
tiously as  possible,  to  store  it  properly,  and  to  sign  bills  of  lading 
for  the  goods  which  he  has  received  on  board.  On  the  termination 
of  the  voyage  he  must  deliver  the  goods  to  the  persons  who  are 
entitled  to  receive  them,  subject  to  his  lien  for  freight. 

But  owing  to  the  "  perils  of  the  deep,"  the  master  of  a  ship  has 
enjoyed  from  the  earliest  times  very  special  powers  as  to  the  ship 
and  its  cargo.    These  powers  must,  however,  be  used  with  pru- 
dence and  for  the  benefit  of  all  concerned.    Thus,  in  special  ck- 
cumstances,  he  may  tranship  the  goods,  that  is,  transfer  them  to 
another  ship,  and  although  there  is,  in  so  doing,  a  technical  breach 
of  the  contract  to  carry,  the  shipowner  will  not,  on  accoimt  of  the 
transhipment,   provided  the  goods  arrive  at  their  destination,  be 
deprived  of  the  full  freight  in  respect  of  the  same.     Again,  when 
money  cannot  otherwise  be  obtained  for  carrying  out  necessary 
repairs  to  the  ship,  the  master  can  sell  the  cargo  as  a  last  resource, 
though  the  shipowner  will  be  compelled  to  indemnify  the  owners 
of  the  goods.    Another  pecuhar  right  is  that  of  jettison,  that  is, 
the  throwing  of  goods  overboard  for  the  purpose  of  saving  the  ship, 
by  lightening  her  during  a  storm.     Of  course,  the  owner  of  the 
goods  does  not  lose  everything  when  his  goods  are  thus  thrown 
overboard.    The  other  persons  who  are  interested  in  the  voyage 
must  contribute  rateably  towards  the  loss  sustained,  under  the  rules 
as  to  average  (q.v.).    The  special  rights  as  to  bottomry  and  respon- 
dentia, which  are  now  becoming  almost  obsolete,  are  referred  to 
in  a  separate  chapter. 

For  the  recovery  of  his  wages,  the  master  of  a  ship  has,  generally 
speaking,  the  same  rights.  Hens,  and  remedies  as  a  seaman.  This 
is  provided  for  by  Section  167  of  the  Act  of  1894.  By  the  same 
section  he  is  also  to  be  indemnified  as  regards  all  such  disbxirse- 
ments  and  other  liabilities  as  he  may  properly  make  or  incur  on 
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account  of  the  ship.  Where  owing  to  extra  risks  not  incident  to 
ordinary  sea-faring  the  captain  arranges  extra  remuneration  for 
the  crew,  the  owners  are  bound  by  the  agreement,  as  in  Lishin  v. 
"  Carpathian"  (Owners),  1915,  84  L.J.,  K.B.  1135,  where  the 
master  agreed  to  pay  the  seamen  for  extra  risks  arising  out  of 
German  threats  to  sink  ships  on  sight  within  certain  areas. 

Officers  of  a  Ship. 

It  is  obvious  that  when  a  ship  is  of  any  considerable  size,  there 
must  be  numerous  officers  on  board,  in  addition  to  the  master  or 
captain.  Non-compliance  with  the  following  statutory  provision 
as  to  the  provision  of  officers,  contained  in  Section  92  of  the  Act  of 
1894,  with  the  amendment  as  to  (b)  contained  in  the  Merchant 
Shipping  Act,  1906,  is  visited  with  heavy  penalties — 

"  Every  British  foreign-going  ship  and  every  British  home- 
trade  passenger  ship,  when  going  to  sea  from  any  place  in  the 
United  Kingdom,  and  every  foreign  steamship  carr3dng  passengers 
between  places  in  the  United  Kingdom,  shall  be  provided  with 
officers  duly  certificated  under  this  Act,  according  to  the  following 
scale — 

*'  {a)  In  every  case  with  a  duly  certificated  master. 
"  (b)  If  the  ship  is  of  one  hundred  tons  burden  or  upwards 
with  at  least  one  officer  besides  the  master  holding  a  certificate 
not  lower  than  that  of — 

(i)  mate  in  the  case  of  a  home-trade  passenger  ship ; 
(ii)  second  mate  in  the  case  of  a  foreign-going  sailing 
ship  of  not  more  than  two  hundred  tons  burden  ;  and 

(iii)  only  mate  in  the  case  of  any  other  foreign-going  ship. 
"  (c)  If  the  ship  is  a  foreign-going  ship,  and  carries  more  than 
one    mate,   with   at  least  the  first  and  second  mate    duly 
certificated. 

"  (d)  If  the  ship  is  a  foreign-going  steamship  of  one  himdred 
nominal  horse-power  or  upwards,  with  at  least  two  engineers, 
one  of  whom  shall  be  a  first-class  and  the  other  a  first-class  or 
second-class  engineer  duly  certificated. 

"  (e)  If  the  ship  is  a  foreign-going  steamship  of  less  than 
one  hundred  nominal  horse-power  or  a  sea-going  home-trade 
passenger  steamship  with  at  least  one  engineer  who  is  a 
first-class  or  second-class  engineer  duly  certificated." 
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The  master  and  chief  officers  of  a  British  ship  must  be  British 
subjects,  except  that  where  an  alien  is  certified  as  having  rendered 
service  to  the  allied  cause  during  the  war  of  1914-1918  consideration 
may  be  given  to  his  claims  under  certain  conditions. 

Examinations  for  Certificates. 

No  person  may  act  as  an  officer  on  board  ship  unless  he  is  duly 
qualified,  and  the  qualification  is  only  obtained  by  securing  a 
certificate  after  an  examination  or  examinations,  the  rules  as  to 
which  are  prescribed  by  the  Board  of  Trade  and  are  held  by  the 
local  manne  boards  at  their  respective  ports.  It  is  quite  unneces- 
sary to  enter  into  any  details  as  to  these  examinations,  and  the 
general  reader  will  learn  all  that  he  desires  to  know  from  a  con- 
sideration of  Sections  93-104  of  the  Act  of  1894.  It  is  also  unneces- 
sary to  do  more  than  refer  to  the  point  of  apprenticeship  to  the 
sea  service.  This  matter  is  dealt  with  in  Sections  105-109  of  the 
Act,  and  in  the  Glossary  to  this  work. 

The  Seamen. 

The  engagement  of  seamen  for  merchant  ships  has  been  made 
the  subject  of  most  elaborate  rules  which  axe  contained  in  the 
second  part  of  the  Merchant  Shipping  Act.     Space  forbids  any- 
thing  more  than  a  mere  summary  of  them.     Before  mentioning 
their  import,  however,  it  may  be  stated  that  the  Board  of  Trade 
has  power  to  grant  to  such  persons,  as  the  Board  thinks  fit,  licences 
to  ^W  or  to  supply  seamen  or  apprentices  for  merchant  ships 
m  the  United  Kingdom,  and  any  such  licence  shaU  continue  for 
such  penod,  and  may  be  granted  or  revoked  on  such  terms  and 
conditions  as  the  Board  thinks  proper.    No  person  may  engage  or 
supply  seamen  or  apprentices  unless  he  holds  such  a  licence,  and 
the  hcensee  must  not  take  any  remuneration  from  the  seamen  or 
apprentices  for  obtaining  such  engagements. 

Engagement  of  Seamen. 

The  master  of  every  ship,  except  ships  of  less  than  80  tons  regis- 
tered  tonnage,  exclusively  employed  in  trading  between  different 
ports  on  the  coasts  of  the  United  Kingdom,  must  enter  into  an 
agreement  m  accordance  with  the  Merchant  Shipping  Act    1894 
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with  every  seaman  whom  he  carries  to  sea  as  one  of  his  crew  from 
any  port  in  the  United  Kingdom.  If  the  master  of  a  ship  carries 
any  seaman  to  sea  without  entering  into  an  agreement  with  him 
in  accordance  with  the  Act,  the  master  in  the  case  of  a  foreign- 
going  ship,  and  the  master  or  owner  in  the  case  of  a  home-trade 
ship  (see  the  definition  of  these  terms  in  Chap.  I)  shall  for  each 
offence  be  Uable  to  a  fine  not  exceeding  £5.  The  agreement  is 
generally  known  as  the  "  ship's  articles." 

Form  and  Conditions  of  Agreement. 

Section  1 14  of  the  Act  of  1894  is  so  important  upon  this  question 
of  the  agreement  to  be  made  with  seamen  that  it  is  here  given  in 
full— 

"  (1)  An  agreement  with  the  crew  shall  be  in  a  form  approved 
by  the  Board  of  Trade,  and  shall  be  dated  at  the  time  of  the 
first  signature  thereof,  and  shall  be  signed  by  the  master  before 
a  seaman  signs  the  same. 

"  (2)  The  agreement  with  the  crew  shall  contain  as  terms 
thereof  the  following  particulars — 

(a)  either  the  nature,  and,  as  far  as  practicable,  the  dura- 
tion of  the  intended  voyage  or  engagement,  or  the  maximum 
period  of  the  voyage  or  engagement,  and  the  places  or  parts 
of  the  world,  if  any,  to  which  the  voyage  or  engagement  is 
not  to  extend ; 

{b)  the  number  and  description  of  the  crew,  specifying  how 
many  are  engaged  as  sailors ; 

(c)  the  time  at  which  each  seaman  is  to  be  on  board  or  to 
begin  work ; 

(d)  the  capacity  in  which  each  seaman  is  to  serve  ; 

(e)  the  amount  of  wages  which  each  seaman  is  to  receive ; 
(/)   a  scale  of  the  provisions  which  are  to  be  furnished  to 

each  seaman ; 

(g)  any  regulations  as  to  conduct  on  board,  and  as  to  fines, 
short  allowance  of  provisions,  or  other  lawful  punishment  for 
misconduct,  which  have  been  approved  by  the  Board  of  Trade 
as  regulations  proper  to  be  adopted,  and  which  the  parties 
agree  to  adopt. 

"  (3)  The  agreement  with  the  crew  shall  be  so  framed  as  to 
admit  of  such  stipulations,    to  be  adopted  at  the  will  of  the 
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master  and  seamen  in  each  case,  whether  respecting  the  advance 
and  allotment  of  wages  or  otherwise,  as  are  not  contrary  to  law. 
"  (4)  If  the  master  of  a  ship  registered  at  a  port  out  of  the 
United  Kingdom  has  an  agreement  with  the  crew  made  in  due 
form  according  to  the  law  of  that  port  or  of  the  port  in  which 
her  crew  were  engaged,  and  engages  single  seamen  in  the  United 
Kingdom,  those  seamen  may  sign  the  agreement  so  made,  and 
it  shall  not  then  be  necessary  for  them  to  sign  an  agreement  in 
the  form  approved  by  the  Board  of  Trade." 

Special  Agreements. 

Sections  115  and  116  of  the  Act  contain  special  provisions  as  to 
the  agreements  to  be  entered  into  with  the  crews  of  foreign-going 
ships  and  home-trade  ships  respectively.  Reference  must  be  made 
to  those  Sections  for  full  particulars.  It  is  suf&cient  to  say  here 
that  in  the  case  of  foreign-going  ships  the  agreement  must,  and  in 
the  case  of  a  home-trade  ship  it  may,  be  entered  into  before  a 
superintendent  of  a  mercantile  marine  office,  and  the  superinten- 
dent must  take  care  to  ascertain  that  the  seaman  thoroughly  under- 
stands it.  The  seaman  must  then  sign  the  articles  in  the  presence  of 
the  superintendent  if  the  engagement  is  on  a  foreign-going  ship,  and 
the  signature  must  be  attested  by  some  witness  if  the  engagement  is 
on  a  home-trade  ship.  When  seamen  are  engaged  abroad  in  any 
British  possession  other  than  that  in  which  the  ship  is  registered  or  at 
a  port  in  which  there  is  a  British  consular  officer,  this  officer  takes 
the  place  of  the  superintendent  before  mentioned  and  safeguards 
the  interests  of  the  seamen  when  agreements  are  entered  into. 

It  is  aknost  superfluous  to  state  that  the  agreement  must  not 
be  in  any  way  contrary  to  law.  An  interesting  case  on  this  point 
is  that  of  the  Mercantile  Steamship  Co.  v.  Hall,  1909,  2  K.B.  423. 

The  master  must  cause  a  legible  copy  of  the  agreement  with  the 
crew  to  be  posted  up  in  some  part  of  the  ship  so  as  to  be  accessible 
to  the  crew.  Any  failure  to  comply  with  this  order  renders  the 
master  Hable  to  a  penalty  of  £5. 

The  agreements  entered  into  with  seamen,  referred  to  above, 
have  reference  to  British  seamen  or  to  foreign  seamen  other  than 
lascars  employed  on  British  ships.  Agreements  with  lascars  are 
provided  for  by  Section  125  of  the  Act  of  1894. 

No  stamp  is  required  for  ship's  articles. 
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Rating  of  Seamen. 

A  seaman  is  not  entitled  to  be  rated  as  an  able-bodied  seaman 
y^Q    *   Lf  rf  ^^  ""*  *°'  ^^'^  y^^'  (Merchant  Shipping  Act, 

A  f^h^^  °'^  ^^^  '"^*'  *"•*  ^^^  employment  of  fishermen 
m  decked  fishmg  vessels  registered  under  the  first  part  of  the  Act 
of  1894  only  counts  as  sea  service  up  to  the  period  of  two  years  of 
that  employment ;  and  the  rating  of  A.B.  (i.e.  of  an  able-bodied 
seaman)  is  only  granted  after  at  least  one  year's  service  in  a  trading 
vessel  m  addition  to  two  or  more  years'  service  on  board  decked 
fashing  vessels  so  registered.  The  service  may  be  proved  by  certifi- 
cates of  discharge,  or  by  a  certificate  of  service  from  the  Registrar- 
General  of  Shipping  and  Seamen  (granted  by  the  registrar  on  pay- 
ment of  a  fee  not  exceeding  sixpence),  specifying  in  each  case  whether 
the  ser^^lce  was  rendered  in  whole  or  in  part  m  steamship  or  in 
saihng  ship,  or  by  other  satisfactory  proof. 

Discharge  of  Seamen. 

GeneraUy  speaking,  the  contract  of  service  of  a  seaman  may  be 
twmmated  m  the  same  way  as  any  other  contract  of  service     But 
when  a  seaman  who  is  serving  in  a  British  foreign-going  ship 
whether  registered  within  or  without  the  United  Kingdom,  is  on 
the  termmation  of  his  engagement,  discharged  in  the  United  King- 
dom, he  must,  whether  the  agreement  with  the  crew  is  an  engage- 
ment for  the  voyage  or  a  running  engagement,  be  discharged  in  the 
manner  provided  by  the  Act  of  1894  in  the  presence  of  a  super- 
intendent ;  and  if  the  master  or  the  owner  of  a  home-trade  ship  so 
desires,  a  seaman  of  that  ship  must  also  be  discharged  in  the 
same  manner  as  a  seaman  who  is  discharged  from  a  foreign-going 
ship.    The  master  must  sign  and  give  to  the  seaman  discharged 
from  his  ship,  either  on  his  discharge  or  upon  the  payment  of  his 
wages,  a  certificate  of  his  discharge  in  a  form  approved  by  the  Board 
of  Trade,  specifying  the  period  of  his  service  and  the  time  and  place 
of  his  discharge,  and  if  the  master  fails  to  do  so,  he  is  liable  to  a 
penalty  of  ;£10.    In  addition,  the  master  must  also,  upon  the  dis- 
charge of  every  certificated  officer  whose  certificate  of  competency 
has  been  delivered  to  and  retained  by  him,  return  the  certificate 
to  the  officer,  and  if,  without  reasonable  cause,  he  fails  to  do  so 
he  is  hable  to  be  fined  ;£20.    Where  a  seaman  is  discharged  before 
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a  superintendent,  the  master  must   make   and   sign,  in  a  form 
approved  by  the  Board  of  Trade,  a  report  of  the  conduct,  character, 
and  quahfications  of  the  seaman  discharged,  or  may  state  in  the 
said  form  that  he  decHnes  to  give  any  opinion  upon  such  particulars, 
or  upon  any  of  them,  and  the  superintendent  before  whom  the 
discharge  is  made  must,  if  the  seaman  so  desires  it,  give  to  him  or 
indorse  on  his  certificate  of  discharge  a  copy  of  such  report.     It  is 
the  duty  of  the  superintendent  to  transmit    the    report  to  the 
Registrar- General  of  Shipping  and  Seamen,  or  to  such  other  person 
as  the  Board  of  Trade  may  direct,  to  be  recorded.    Any  issuing 
of  a  f^lse  or  forged  certificate  of  discharge  in  respect  of  character 
is  a  misdemeanour.    Apart  from  the  terms  of  his  contract,  a  seaman 
is  not  to  be  discharged  unless  his  capacity  is  impaired,  or  unless 
he  has  been  guilty  of  some  offence,  when  he  may  be  tried  and  con- 
demned to  be  discharged.     Extra  provisions  are  made  by  the 
Merchant  Shipping  Act,  1906,  as  to  the  discharge  of  seamen,  when 
the  discharge  takes  place  abroad  and  it  is  necessary  to  see  that 
means  are  available  for  the  men  to  be  repatriated.    It  is  unnecessary 
to  set  out  these  provisions  in  detail,  as  they  are  contained  in  Sections 
31-49  of  the  Act  of  1906,  which  is  printed  in  the  appendix.     (See 
Appendix  II.) 

Obligation  as  to  Seaworthiness  of  Ship. 

In  the  general  amehoration  of  the  conditions  of  workmen  in  all 

grades,  seamen  have  not  been  left  out  of  consideration  ;   and  just 

as  an  employer  is  bound  to  see  that  those  engaged  by  him  are  not 

subjected  to  avoidable  dangers,  so  the  shipowner  is  under  an 

obhgation  to  use  all  reasonable  efforts  to  secure  the  seaworthiness 

of  the  ship.     By  Section  458  of  the  Act  of  1894  it  is  provided— 

"  In  every  contract  of  service,  express  or  imphed,  between  the 

owner  of  a  ship  and  the  master  or  any  seaman  thereof,  and  in 

every  instrument  of  apprenticeship  whereby  any  person  is  bound 

to  serve  as  an  apprentice  on  board  any  ship,  there  shall  be  implied 

notwithstanding  any  agreement  to  the  contrary,  an  obligation  on 

the  owner  of  the  ship,  that  the  owner  of  the  ship,  and  the  master, 

and  every  agent  charged  with  the  loading  of  the  ship,  or  the 

preparing  of  the  ship  for  sea,  or  the  sending  of  the  ship  to  sea, 

.  shall  use  all  reasonable  means  to  insure  the  seaworthiness  of  the 

ship  for  the  voyage  at  the  time  when  the  voyage  commences,  and 
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to  keep  her  in  a  seaworthy  condition  for  the  voyage  during  the 

voyage." 
Special  circumstances  may  lighten  this  hability  in  certain  cases, 
and  the  rule  does  not  apply  to  any  ship  used  exclusively  in  trading 
or  going  from  place  to  place  in  any  river  or  inland  water  of  which 
the  whole  or  part  is  in  any  British  possession. 

Rights  of  Seamen. 

Reference  has  akeady  been  made  to  the  agreement  under  which 
a  seaman  is  engaged,  and  to  the  fact  that  this  agreement  must  be 
posted  up  in  some  accessible  place.  This  agreement  is  the  evidence 
of  the  contract  of  service  entered  into  between  the  parties.  But 
apart  from  that  there  are  certain  rights  to  which  a  seaman  is  entitled 
in  any  case.  These  are  set  out  most  elaborately  in  the  Acts  of 
1894  and  1906,  and  the  fullest  details  can  be  obtained  only  from  a 
study  of  these  statutes.  Let  it  suffice  to  say,  apart  from  the  ques- 
tion of  wages,  which  is  dealt  with  in  the  next  paragraph,  that 
proper  provision  must  be  made  for  feeding  in  accordance  with  the 
schedule  set  out  in  the  Act  of  1906  (see  Appendix  II),  and  a  duly 
certified  cook  carried  on  every  British  foreign-going  ship  of  1,000 
tons  and  upwards  ;  that  precautions  must  be  taken  with  regard  to 
medical  attendance  in  case  of  any  injury  or  hurt  received  by  a 
member  of  the  crew  whilst  in  the  service  of  the  ship  ;  that  rehef 
must  be  afforded  in  case  of  shipwreck  or  stranding  abroad  ;  that 
compensation  must  be  paid  in  case  of  improper  discharge  ;  and 
proper  arrangements  made  for  the  disposal  of  the  property  of 
deceased  seamen.  The  point  as  to  improper  discharge  is  worthy 
of  special  notice,  as  it  is  provided  for  by  Section  162  of  the  Act 
of  1894,  which  reads  as  follows — 

"  If  a  seaman,  having  signed  an  agreement,  is  discharged  other- 
wise than  in  accordance  with  the  terms  thereof  before  the  com- 
mencement of  the  voyage,  or  before  one  month's  wages  are 
earned,  without  fault  on  his  part  justifying  that  discharge,  and 
without  his  consent,  he  shall  be  entitled  to  receive  from  the 
master  or  owner,  in  addition  to  any  wages  he  may  have 
earned,  due  compensation  for  the  damage  caused  to  him  by  the 
discharge,  not  exceeding  one  month's  wages,  and  may  recover 
that  compensation  as  if  it  were  wages  duly  earned." 
The  Workmen's  Compensation  Act,  1906,  apphes  to  "  master, 
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seamen,  and  apprentices  to  the  sea  service  and  apprentices  in  the 
sea-fishing  service,  provided  that  such  persons  are  workmen  within 
the  meaning  of  this  Act,  and  are  members  of  the  crew  of  any  ship 
registered  in  the  United  Kingdom,  or  of  any  other  British  ship  or 
vessel  of  which  the  owner,  or  (if  there  is  more  than  one  owner)  the 
managing  owner,  or  manager  resides  or  has  his  principal  place  of 
business  in  the  United  Kingdom,"  subject  to  certain  modifications 
which  are  contained  in  Section  7  of  the  Act.     (See  Appendix  V.) 

Wages. 

A  seaman  is  entitled  to  the  wages  agreed  upon,  just  in  the  same 
manner  as  any  other  workman  ;  but  the  Legislature  has  provided 
certain  methods  which  must  be  followed  out  when  the  payment  of 
the  wages  is  made.    This  is  for  the  purpose  of  avoiding  disputes 
as  far  as  possible.    Where  a  seaman  is  discharged  before  a  super- 
intendent in  the  United  Kingdom,  he  is  to  receive  his  wages  through 
or  in  the  presence  of  the  superintendent,  unless  a  competent  court 
directs  otherwise,  and  if  in  such  a  case  the  master  or  owner  of  a 
ship  pays  his  wages  within  the  United  Kingdom  in  any  other 
manner,  the  master  or  owner  is  liable  to  a  fine.     If  the  master  or 
owner  of  a  home-trade  ship  so  desires,  a  seaman  of  such  a  ship 
may  receive  his  wages  in  the  same  manner  as  a  seaman  dis- 
charged from  a  foreign-going  ship.    The  master  of  every  ship 
is  required,  before  paying  off  or  discharging  a  seaman,  to  deUver 
a  full  and  true  account,  in  a  prescribed  form,  of  the  seaman's 
wages,  and  of  all  deductions  to  be  made  therefrom  on  any  account 
whatever.    This  account  must  be  delivered  (1)  where  the  sea- 
man is  not  to  be  discharged  before  a  superintendent,  to  the  sea- 
man himself  not  less  than  twenty-four  hours  before  his  discharge 
or  payment  off ;    and  (2)  where  the  seaman  is  to  be  discharged 
before  a  superintendent,  either  to  the  seaman  himself  at  or  before 
the  time  of  his  leaving  the  ship,  or  to  the  superintendent  not  less 
than  twenty-four  hours   before  the   discharge   or  payment   off. 
Any  contravention  of  this  rule  renders  the  offender  liable  to 
pecuniary  penalties.    No  deduction   from  the  wages  of  a  sea- 
man is  permitted  unless  the  deduction  is  included  in  the  account 
delivered,    except    in    respect    of   any    matter    happening    after 
the  delivery.    (As  to  deductions,  see  also  the  Merchant  Shipping 
Act,  1906,  Sect.  59.)    The  master  must,  during  the  voyage,  enter 
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the  various  matters  in  respect  of  which  the  deductions  are  made, 
with  the  amounts  of  their  respective  deductions,  in  a  book  specially 
kept  for  that  purpose,  and  he  must  produce  this  book  if  required 
to  do  so  whenever  any  dispute  arises  as  to  the  question  of  payment 
of  wages. 

Time  of  Payment  of  Wages. 

In  the  case  of  foreign-going  ships  (other  than  ships  employed  on 
voyages  for  which  seamen  by  the  terms  of  their  agreement  are 
wholly  compensated  by  a  share  in  the  profits  of  the  adventure) — 

(a)  The  owner  or  master  of  the  ship  shall  pay  to  each  seaman 
on  account,  at  the  time  when  he  lawfully  leaves  the  ship  at  the  end 
of  his  engagement,  £2,  or  one-fourth  of  the  balance  of  wages  due 
to  him,  whichever  is  least ;  and  shall  pay  him  the  remainder  of 
his  wages  within  two  clear  days  (exclusive  of  any  Sunday  or  Bank 
Holiday)  after  he  so  leaves  the  ship. 

(b)  If  the  seaman  consents,  the  final  settlement  of  his  wages  may 
be  left  to  a  superintendent  imder  regulations  of  the  Board  of  Trade, 
and  the  receipt  of  the  superintendent  shall  in  that  case  operate  as 
if  it  was  a  release  given  by  the  seaman  in  accordance  with  the  Act 
of  1894. 

(c)  In  the  event  of  the  seaman's  wages  or  any  part  thereof  not 
being  paid  or  settled  as  above  mentioned,  then,  unless  the  delay  is 
due  to  the  act  or  default  of  the  seaman,  or  to  any  reasonable  dis- 
pute as  to  UabiUty,  or  to  any  other  cause  not  being  the  wrongful  act 
or  default  of  the  owner  or  master,  the  seaman's  wages  shall  continue 
to  run  and  be  payable  until  the  time  of  the  final  settlement  thereof. 

In  the  case  of  every  home-trade  ship,  the  master  or  owner  must 
pay  to  every  seaman  his  wages  within  two  days  after  the  termina- 
tion of  the  agreement  with  the  crew,  or  at  the  time  when  the  seaman 
is  discharged,  whichever  happens  first.  If  the  master  or  owner 
fails  without  reasonable  cause  to  make  payment  at  the  time  just 
specified,  he  shall  pay  to  the  seaman  a  sum  not  exceeding  the 
amount  of  two  days'  pay  for  each  of  the  days  during  which  pay- 
ment is  delayed  beyond  that  time,  but  the  sum  payable  is  not  to 
exceed  ten  days'  double  pay  in  all. 

Settlement  of  Wages. 
Where  a  seaman  is  discharged,  and  the  settlement  of  his  wages 


is  completed  before  a  superintendent,  the  seaman  is  required  to 
sign  in  the  presence  of  the  superintendent  a  release  in  a  prescribed 
form  of  aU  claims  in  respect  of  the  past  voyage  or  engagement  ; 
and  the  release  must  also  be  signed  by  the  master  or  the  owner  of 
the  ship  and  attested  by  the  superintendent.    This  release  operates 
as  a  mutual  discharge  and  settlement  of  aU  demands  between  the 
parties  thereto  in  respect  of  the  past  voyage  or  engagement,  subject 
to  the  proviso  now  contained  in  Section  60  of  the  Merchant  Shipping 
Act,  1906.     The  release,  which  is  exempt  from  stamp  duty  (see 
Sect.  721),  is  retained  by  the  superintendent,  and  is  admissible  in 
all  legal  proceedings  as  evidence  when  produced  from  his  custody. 
And  when  a  settlement  is  arrived  at  in  this  manner,  no  other  docu- 
ment relating  to  the  payment  of  wages  other  than  the  release  is 
admissible  in  evidence  as  to  the  satisfaction  of  any  claims.    Upon 
any  payment  being  made  by  a  master  before  a  superintendent,  the 
latter  must,  if  required  to  do  so,  sign  and  give  to  the  master  a 
statement  of  the  whole  amount  so  paid.    The  superintendent  has 
certam  powers  conferred  upon  him,  upon  the  appUcation  of   any 
of  the  parties,  to  decide  any  question  as  to  wages  in  the  case  of  a 
foreign-going  ship  if  the  amount  in  dispute  does  not  exceed  £5 
and  his  decision  is  final.    But  if  he  is  of  opinion  that  there  is  a 
point  of  law  which  ought  to  be  decided  by  a  court  of  law  he  may 
decline  to  exercise  his  powers. 

Pa3mient  in  Foreign  Money. 

Where  a  seaman  has  agreed  with  the  master  of  a  British  ship 
for  the  payment  of  his  wages  in  British  sterHng  or  any  other  money, 
any  payment  of,  or  on  account  of,  his  wages  if  made  in  any  other 
currency  than  that  stated  in  the  agreement,  shall,  notwithstanding 
anything  in  the  agreement,  be  made  at  the  rate  of  exchange  for 
the  money  stated  in  the  agreement  for  the  time  being  current  at 
the  place  where  the  payment  is  made. 

Advance  and  Allotment  Notes. 
The  following  two  Sections  of  the  Merchant  Shipping  Act,  1894 

refer  to  the  advance  and  allotment  of  wages,  and  are  important'. 

They  are  given  in  extenso — 

"  140.— (1)  (a)  Where  an  agreement  with  a  crew  is  required 
to  be  made  in  a  form  approved  by  the  Board  of  Trade,  the 
agreement  may  contain  a  stipulation  for  payment  to  or  on  behalf  of 
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the  seaman,  conditionally  on  his  going  to  sea  in  pursuance  of 
the  agreement,  of  a  sum  not  exceeding  the  amount  of  one  month's 
wages  payable  to  the  seaman  under  the  agreement ;   and 

(b)  Stipulations  for  the  allotment  of  a  seaman's  wages  may 

be  made  in  accordance  with  this  Act. 

"  (2)  Save  as  aforesaid  an  agreement  by  or  on  behalf  of  the 
employer  of  a  seaman  for  the  payment  of  money  to  or  on  behalf 
of  the  seaman  conditionally  on  his  going  to  sea  from  any  port  in 
the  United  Kingdom  shall  be  void,  and  any  money  paid  in  satis- 
faction or  in  respect  of  any  such  agreement  shall  not  be  deducted 
from  the  seaman's  wages,  and  a  person  shall  not  have  any  right 
of  action,  suit,  or  set-off  against  the  seaman  or  his  assignee  in 
respect  of  any  money  so  paid  or  purporting  to  have  been  so  paid. 

**  141. — (1)  Any  stipulation  made  by  a  seaman  at  the  com- 
mencement of  a  voyage  for  the  allotment  of  any  part  of  his 
wages  during  his  absence  shall  be  inserted  in  the  agreement  with 
the  crew,  and  shall  state  the  amounts  and  times  of  the  payments 
to  be  made. 

*'  (2)  Where  the  agreement  is  required  to  be  made  in  a  form 
approved  by  the  Board  of  Trade,  the  seaman  may  require  that 
a  stipulation  be  inserted  in  the  agreement  for  the  allotment,  by 
means  of  an  allotment  note,  of  any  part  (not  exceeding  one-half) 
of  his  wages  in  favour  of  a  near  relative  or  of  a  savings  bank. 

*'  (3)  Allotment  notes  shall  be  in  a  form  approved  by  the 
Board  of  Trade. 

"  (4)  For  the  purposes  of  the  provision  of  this  Act  with  respect 
to  allotment  notes — 

(a)  the  expression  *  near  relative  '  means  one  of  the  following 
persons,  namely,  the  wife,  father,  mother,  grandfather,  grand- 
mother, child,  grandchild,  brother,  or  sister  of  the  seaman ; 

(b)  the  expression  '  savings  bank  '  means  a  seaman's  savings 
bank  under  this  Act,  or  a  trustee  savings  bank,  or  a  post  office 
savings  bank." 

In  connection  with  the  above,  the  reader  should  refer  also  to 
Section  61  of  the  Merchant  Shipping  Act,  1906,  and  also  to  the 
Merchant  Shipping  (Seamen's  Allotment)  Act,  1911,  by  Section  1 
of  which  it  is  provided  that  by  agreement  with  the  master  an 
allotment  note  may  be  granted  to  a  seaman  (a)  for  more  than  half 
his  wages,  and  (b)  earlier  than  one  month  from  the  date  of  the 
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agreement  with  the  crew  and  at  intervals  more  frequent  than  one 
month.  As  to  allotments  through  savings  banks,  and  the  right  of 
any  person  in  whose  favour  an  allotment  note  has  been  made  to 
sue  in  respect  of  the  same.  Sections  142  and  143  of  the  Act  of  1894 
and  Section  62  of  the  Act  of  1906  must  be  consulted.  The  Sections 
which  refer  to  seamen's  savings  banks  and  which  need  no  further 
mention  here  are  145-154. 

Rights  in  Respect  of  Wages. 

A  seaman's  right  to  wages,  as  well  as  to  the  provisions  stipulated 
for,  begins  at  the  time  when  he  commences  work  or  at  the  time 
specified  in  the  agreement  for  his  commencement  of  work  or  pre- 
sence on  board,  whichever  first  happens.  A  seaman — though  this 
provision  does  not  apply  to  the  master — cannot  by  any  agreement 
forfeit  his  hen  on  the  ship,  or  be  deprived  of  any  remedy  for  the 
recovery  of  his  wages,  to  which,  in  the  absence  of  the  agreement, 
he  would  be  entitled,  and  cannot  by  any  agreement  abandon  his 
right  to  wages  in  case  of  the  loss  of  the  ship,  or  abandon  any  right 
which  he  may  have  or  obtain  in  the  nature  of  salvage ;  and  any 
stipulation  in  any  agreement  inconsistent  with  any  provision  of  the 
Act  of  1894  as  to  this  is  void.  Nothing,  however,  in  the  above 
provision  applies  to  a  stipulation  made  by  the  seaman  belonging 
to  any  ship,  which,  according  to  the  terms  of  the  agreement  is  to 
be  employed  on  salvage  service,  with  respect  to  the  remuneration 
to  be  paid  to  him  for  salvage  services  to  be  rendered  by  that  ship 
to  any  other  ship.  In  accordance  with  the  old  maxim  that  "  freight 
was  the  mother  of  wages,"  a  seaman  was  not  entitled  to  remunera- 
tion unless  freight  was  earned.  This  rule  was  changed  by  Section 
157  of  the  Act  of  1894,  which  is  as  follows — 

'*  (1)  The  right  to  wages  shall  not  depend  on  the  earning  of 
freight ;  and  every  seaman  and  apprentice  who  would  be  entitled 
to  demand  and  recover  any  wages,  if  the  ship  in  which  he  has 
served  had  earned  freight,  shall,  subject  to  all  other  rules  of  law 
and  conditions  apphcable  to  the  case,  be  entitled  to  demand  and 
recover  the  same,  notwithstanding  that  freight  has  not  been 
earned ;  but  in  all  cases  of  wreck  or  loss  of  the  ship,  proof  that 
the  seaman  has  not  exerted  himself  to  the  utmost  to  save  the  ship, 
cargo,  and  stores,  shall  bar  his  claim  to  wages. 

"  (2)  Where  a  seaman  or  apprentice  who  would,  but  for  death, 
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be  entitled  by  virtue  of  this  Section  to  demand  and  recover  any 
wages,  dies  before  the  wages  are  paid,  they  shall  be  paid  and 
applied  in  manner  provided  by  this  Act  with  respect  to  the 
wages  of  a  seaman  who  dies  during  the  voyage." 
The  provisions  as  to  the  appUcation  of  the  property  of  deceased 
seamen  are  contained  in  Sections  169  et  seq.  of  the  Act  of  1894,  as 
amended  and  extended  by  Section  29  of  the  Act  of  1906. 

Limitations  of  Rights, 

Where  the  service  of  a  seaman  terminates  before  the  date  con- 
templated in  the  agreement,  by  reason  of  the  wreck  or  loss  of  the 
ship  or  of  his  being  left  on  shore  at  any  place  abroad  under  a  certifi- 
cate granted  as  provided  by  the  Act  of  his  imfitness  or  inabihty  to 
proceed  on  the  voyage,  he  is  entitled  to  wages  only  up  to  the  time 
of  such  termination,  and  no  longer.  In  the  construction  of  this 
proviso  as  to  the  loss  of  the  ship,  it  has  been  held  that  it  does  not 
apply  if  a  ship  is  captured  and  confiscated  by  a  belligerent  for 
carrying  contraband  of  war,  the  crew  being  unaware  of  the  nature 
of  the  cargo.  In  spite  of  the  condemnation  the  seamen  are  entitled 
to  their  wages  (Austin  Friars  Steam  Shipping  Co.  v.  Strack,  1905, 
2  K.B.  315).  Again,  if  a  seaman  has  agreed  to  serve  for  an  ordinary 
conamercial  voyage,  and  then  refuses  to  proceed  to  sea  when  he 
discovers  that  a  part  of  the  cargo  consists  of  contraband  goods,  he 
is  still  entitled  to  his  wages  (Palace  Shipping  Co.  Limited  v.  Caine, 
1907,  App.  Cas.  386).  It  has  also  been  held,  in  Horlock  v.  Beat, 
1916,  85  LJ.,  K.B.  602,  that  when  a  British  ship  is  detained  in 
an  enemy's  port  during  war,  during  the  currency  of  the  agree- 
ment, there  is  a  termination  of  the  agreement  such  as  to  deprive 
the  seaman  of  his  right  to  wages.  Wages  do  not  accrue  during 
any  period  when  a  seaman  unlawfully  refuses  or  neglects  to  work, 
when  required  to  do  so,  or  when  he  happens  to  be  suffering  from 
imprisonment.  Likewise  the  right  to  wages  is  forfeited  if  the 
seaman  suffers  from  illness  and  is  incapable  of  performing  his 
ordinary  duties,  such  illness  and  incapacity  having  been  caused 
by  his  own  wilful  act  or  default.  If  it  becomes  necessary  for  the 
master  to  prosecute  a  seaman,  the  court  may,  in  adjudicating 
upon  the  case,  order  a  sum  not  exceeding  £3  to  be  deducted  from 
any  wages  due  to  the  seaman  to  reimburse  the  master  for  costs 
incurred  in  procuring  a  conviction  and  punishment. 


Charges  on  Wages. 

Reference  has  aheady  been  made  to  allotment  notes  (see  p.  43), 
but  these  are  the  only  charges  which  can  be  given  upon  seamen's 
wages,  except  where  a  master  makes  an  advance  under  an  agreement 
to  the  seaman  of  a  portion  of  his  wages  before  sailing  (Bellamy  v. 
Lasen,  1897,  8  Asp.  M.C.  348).  It  is  specially  provided  by  Section 
163  of  the  Act  of  1894— 

"  As  respects  wages  due  or  accruing  to  a  seaman  or  apprentice 
to  the  sea  service,  (a)  they  shall  not  be  subject  to  attachment 
or  arrestment  from  any  court ;  (b)  an  assignment  or  sale  thereof 
made  prior  to  the  accruing  thereof  shall  not  bind  the  person 
making  the  same ;  (c)  a  power  of  attorney  or  authority  for  the 
receipt  thereof  shall  not  be  irrevocable ;  and  (d)  a  payment  of 
wages  to  the  seaman  or  apprentice  shall  be  vaUd  in  law,  not- 
withstanding any  previous  sale  or  assignment  of  those  wages,  or 
any  attachment,  incumbrance,  or  arrestment  thereof." 

Recovery  of  Wages. 

It  is  unnecessary  to  go  into  details  as  to  the  procedure  to  be 
followed  when  it  becomes  necessary  for  a  seaman  to  take  action  in 
respect  of  his  wages.    In  accordance  with  the  ordinary  law  of  con- 
tract he  must  bring  his  action  within  six  years,  by  reason  of  the 
Statute  of  Limitations.   Generally  speaking,  he  has  a  choice  of  two 
methods  ;  one  is  against  the  master  or  the  shipowner  in  personam, 
and  the  other  is  against  the  ship  and  the  freight  in  rem.    The 
former  is  prosecuted  in  the  King's  Bench  Division  of  the  High 
Court,  and  the  latter  in  the  Admiralty  Division.     It  is,  however, 
specially  provided  that  where  the  amoimt  claimed  does  not  exceed 
£50,  the  seaman  may  sue  for  the  same  before  a  court  of  summary 
jurisdiction  in  or  near  the  place  at  which  his  service  has  terminated, 
or  at  which  he  has  been  discharged,  or  at  which  any  person  on 
whom  the  claim  is  made  is  or  resides.    There  is  no  appeal  from  the . 
judgment  of  a  court  of  summary  jurisdiction  (Wills  v.  McSherry, 
1914,  1  K.B.  616).    And  again,  if  the  amount  claimed  does  not 
exceed  £150,  the  case  may  be  tried  in  the  local  county  court  (County 
Courts  Admiralty  Jurisdiction  Act,  1868).    As  to  the  action  in  rem, 
the  seaman  has  a  maritime  lien  on  the  ship  and  freight  for  his 
wages,  and  this  can  be  enforced  by  arrest  of  the  ship.     Only  in 
exceptional  cases  can  the  seaman  have  a  right  against  the  cargo. 
This  right  of  lien  is  very  valuable  as  is  shown  elsewhere  (see  Chap. 
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IX),  and  also  enjoys  a  peculiar  priority  over  other  charges.  The 
master  of  the  ship  has,  as  far  as  the  case  permits,  the  same  rights, 
liens,  and  remedies  for  the  recovery  of  his  wages,  disbursements, 
or  liabilities  properly  incurred  as  a  seaman  has  for  the  recovery  of 
his  wages. 

Discipline. 

For  obvious  reasons  the  provisions  as  to  discipline  on  board  ship 
are  of  a  much  more  stringent  character  than  in  the  case  of  anything 
on  land.  It  is  a  misdemeanour  for  any  master,  seaman,  or  appren- 
tice belonging  to  a  British  ship,  by  wilful  breach  of  duty  or  by 
neglect  of  duty,  or  by  drunkenness  (1)  to  do  any  act  tending  to  the 
immediate  loss,  destruction,  or  serious  damage  of  the  ship,  or 
tending  immediately  to  endanger  the  life  or  hmb  of  a  person  belong- 
ing to  or  on  board  the  ship ;  or  (2)  to  refuse  or  to  omit  to  do  any 
lawful  act  proper  and  requisite  to  be  done  by  him  for  preserving 
the  ship  from  immediate  loss,  destruction,  or  serious  damage,  or 
for  preserving  any  person  belonging  to  or  on  board  the  ship  from 
immediate  danger  to  Hfe  or  Hmb.  Desertion  and  absence  without 
leave  are  serious  offences  and  are  punishable  with  severe  penalties. 
Lastly,  in  Section  225,  the  following  general  offences  are  specified, 
the  punishment  in  each  case  being  either  by  fine  or  imprisonment — 

(a)  Quitting  the  ship  without  leave  after  her  arrival  at  her  port 
of  dehvery,  and  before  she  is  placed  in  security. 

(b)  Wilful  disobedience  to  any  lawful  command. 

(c)  Assaulting  the  master,  mate,  or  certificated  engineer  of  the 
ship. 

(d)  Conspiring  with  other  members  of  the  crew  to  disobey  lawful 
commands,  or  to  neglect  duty,  or  to  impede  the  navigation  of  the 
ship  and  so  to  hinder  the  progress  of  the  voyage. 

(e)  Wilfully  damaging  the  ship  or  embezzling  her  stores. 

(/)  SmuggHng  goods  and  thereby  causing  loss  or  damage  to  the 
master  or  the  owner  of  the  ship. 

In  case  of  desertion,  the  seaman  is  liable,  in  addition  to  other 
penalties,  to  forfeit  all  rights  to  wages  which  have  become  due. 

The  master  is  bound  to  keep  a  statement  as  to  seamens'  effects 
where  desertion  has  taken  place  in  the  same  way  as  when  a  seaman 
is  voluntarily  **  left  behind."  Colbourne  v.  Lawrence,  1917,  2  K.B. 
857. 
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CHAPTER  III 

PASSENGERS  AND  PASSENGER   SHIPS 


The  present  chapter  will  be  devoted  to  certain  general  matters 
connected  with  passengers  and  passenger  ships,  although  some  of 
them  will  be  more  fully  entered  into  at  a  later  stage.     In  carriage 
by  sea  as  well  as  in  carriage  by  land,  the  habiUty  of  the  common 
carrier  of  passengers  is  not  so  extensive  as  it  is  in  the  case  of  goods. 
Except  in  so  far  as  there  is  a  statutory  limitation  as  to  the  amount 
of  the  liability,  the  common  carrier  is,  in  practice,  an  insurer  to 
their  full  value  of  the  goods  carried,  the  act  of  God  and  the  King's 
enemies  alone  affording  grounds  of  exemption.    With  respect  to 
passengers,  however,  the  responsibility  of  the  common  carrier  is 
limited  to  the  use  of  due  care,  including  the  use  of  skiU  and  fore- 
sight, in  carrying  his  passengers  in  safety.     '*  Due  care  "  includes 
all  reasonable  vigilance  to  see  that  those  things  which  are  required 
for  the  safe  conveyance  of  the  passengers  are  in  fit  and  proper  order. 
There  is  not,  however,  an  absolute  warranty  of  the  seaworthiness 
of  the  ship  when  passengers  are  carried  by  sea  as  there  is  when 
goods  are  conveyed.     Consequently,  there  is  no  warranty  that  the 
ship  is  free  from  aU  defects  likely  to  cause  peril.     As  the  Carriers 
Act,  1830,  and  the  Railway  and  Canal  Traffic  Act,  1854,  apply  to 
carriage  by  land  only,  a  passenger  may  enter  into  a  special  contract 
with  a  carrier  by  sea  as  to  his  particular  journey,  as  well  as  with 
respect  to  goods  to  be  carried,  and  may  exonerate  the  shipowner 
or  master  from  all  liability  in  the  event  of  anything  untoward 
happening,  that  is,  he  may  take  the  risk  of  the  voyage  upon  him- 
self.   But  such  a  contract  will  have  to  be  very  clearly  established. 
It  will  not  be  sufficient  for  the  carrier  to  put  up  a  notice  limiting 
his  habihty  and  then  to  plead  that  the  passenger  has  assented  to 
the  same.     The  passenger  must  know  of  the  notice  and  positively 
assent  to  it  before  any  special  contract  can  be  established.    Again, 
the  mere  dehvery  of  a  ticket  with  conditions  indorsed  upon  it  is 
not  conclusive  as  against  the  passenger.    Assent  is  a  question  of 
fact,  and  a  passenger  may  be  bound  by  the  terms  of  the  contract, 
although  he  has  never  read  them,  if  he  has  been  given  reasonable 
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notice  of  the  terms  upon  which  the  carrier  is  willing  to  enter  into 
a  contract  to  carry  him.  On  this  question  of  notice  see  the  impor- 
tant cases  of  Watkins  v.  Rymill,  1883,  10  Q.B.D.  178 ;  Henderson 
V.  Stevenson,  1875,  32  L.T.  709  ;  Parker  v.  South  Eastern  Railway 
Co.,  1876,  2  C.P.  416  ;  and  Richardson  v.  Rowntree,  1894,  App.  Cas. 
217  ;  Cooke  v.  T.  Wilson,  Sons  &  Co.,  1916,  114  L.T.  268  ;  and 
Hood  V.  Anchor  Line  (Henderson  Bros,),  Ltd.,  1918,  A.C.  837. 

It  may  be  stated  generally,  therefore,  that  whenever  a  passenger 
is  carried  by  sea,  the  shipowner  is  liable  for  any  damage  which  the 
passenger  sustains  through  the  neghgence  of  the  shipowner  or  his 
servants,  subject  to  the  limitations  akeady  mentioned,  and  that  he 
is  an  insurer  with  a  similar  limitation  of  goods  carried  by  him  as 
a  common  carrier. 

In  cases  of  coUision,  a  passenger  is  never  identified  with  the  ship, 
even  though  the  ship  in  which  he  is  journeying  is  to  blame  for  the 
coUision.  If  he  is  injured  he  is  entitled  to  be  compensated,  and  if 
he  is  killed  his  dependents  can  claim  compensation  against  the 
owners  of  the  ship  in  default  {The  Bernina,  1887,  12  P.Div.  58). 

Passengers*  Luggage. 

Contrary  to  the  view  which  was  once  held,  it  would  now  appear 
from  the  decision  in  the  case  of  Bunch  v.  Great  Western  Railway 
Co.,  1888,  13  App.  Cas.  31,  that  a  earner  by  land  or  by  sea  is  saddled 
with  the  full  Habihty  for  goods  carried  even  as  passengers'  luggage, 
as  well  as  for  goods  carried  independently  of  a  passenger,  unless 
there  has  been  such  interference  with  the  same  by  the  passenger 
as  to  make  the  proximate  cause  of  any  loss  the  want  of  care  on  the 
part  of  the  passenger  himself.  Of  course,  this  rule  does  not  extend 
to  those  cases  where  the  goods  are  not  only  imder  the  control 
but  in  the  actual  custody  of  the  passenger,  such  as  his  clothes  and 
articles  in  his  pocket.  There  the  shipowner's  habihty  is  only  the 
same  as  to  the  passenger  himself;  that  is,  subject  to  any  special 
contract  and  to  statutory  protection,  the  shipowner  is  bound  to 
exercise  reasonable  and  proper  care.  Therefore,  if  a  passenger  is 
injured  in  any  way  through  the  shipowner's  neghgence  and  his 
clothes  or  any  goods  carried  by  him  are  also  damaged,  the  measure 
of  the  liabihty  is  the  amoimt  of  the  damage  suffered  by  the  pas- 
senger and  the  injury  done  to  his  belongings.  It  is  to  be  remem- 
bered, however,  that  if  goods  are  taken  by  a  passenger  and  are 
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under  his  control,  they  must  be  of  the  class  usuaUy  included  in  the 
term  "  passengers'  luggage."    There  have  been,  and  still  are,  differ- 
ences  of  opmion  as  to  what  is  really  passengers'  luggage.    It  is  not 
advisable  to  speculate  too  far  upon  this  subject.    Any  reasonable 
person  would  have  no  difficulty  in  arriving  at  a  conclusion  as  to 
what  articles  would  constitute  passengers'  luggage  in  an  ordinary 
way ;  and  if  there  is  any  doubt  at  aU  upon  the  subject  a  special 
arrangement   as  to   its  carriage  should  be  made.     In  fact,  it  is 
a  common  practice  for  a  shipowner  to  make  a  special  contract 
with  the  passenger  as  to  the  luggage  which  he  keeps  under 
his   own   control.      This   contract   is   generally   printed   on   the 
ticket,  or  on  the  receipt  for  the  passage  money.       By  such    a 
contract    the    shipowner    may    reheve    himself    of    aU    hability 
for  the  safety  of  the  luggage,  including  aU  risks  of  loss  arising 
out  of  the  negligence  or  the  wrongful  acts  of  the  master  or 
the  crew.     And  when  a  passenger's  ticket  contains  a  condition 
that  the  carrier  shall  not  be  responsible  for  any  loss  or  damage 
ansing  from  any  act  or  default  whatsoever  of  the  pilot,  master  or 
mariners,  it  is  clear  law  that  the  executors  of  a  passenger  who 
is  kiUed  whilst  on  a  voyage  by  the  alleged  negligent  navigation 
of  the  ship  m  which  he  was  being  carried,  cannot  maintain  an 
action  against  the  shipowner  under  Lord  Campbell's  Act,  1846. 

Negligence  of  another  Ship. 

So  far  the  question  of  liability  has  been  confined  to  the  ship  in 
which  the  passenger  is  being  carried.     It  is  important  now  to  note 
the  position  when  a  collision  arises  and  another  ship  is  in  anv 
way  to  blame.    The  law  is  clear  that  in  such  a  case  the  owners 
of  the  other  ship  are  hable,  even  though  the  ship  in  which  the 
passenger  is  being  carried  is  not  altogether  free  from  blame,  that' 
IS   is  guilty  of  contributory  neghgence.    If  an  action  is  brought 
the  contributory  neghgence  of  the  persons  in  charge  of  the  ship  in 
which  the  passenger  was  being  carried  cannot  be  set  up  against  the 
passenger,  or  even  against  one  of  the  crew  who  was  not  personally 
guilty  of  negligence.     If  both  vessels  have  by  neghgence  contributed 
to  an  accident  causing  personal  injury,  they  are  both  hable  for 
injury  to  a  passenger,  and  the  loss  is  equally  apportioned  between 
them.    See  the  cases  of  The  Milan,  1862,  31  L.J.  Adm.  105  ;  The 
City  of  Manchester,  1880,  5  P.Div.  231 ;    The  Margaret    1881    6 
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P.Div.  76 ;  and  Stoomvaart,  etc.  v.  The  P.  &  0.  Co.,  1882,  7  App. 
Cas.  795.  Formerly  by  English  law,  the  owner  of  a  ship  was  not 
liable  for  the  negligence  of  a  pilot  whom  he  is  compelled  to  employ 
(The  Clan  Gordon,  1882,  7  P.Div.  190),  but  this  rule  is  altered  as 
from  the  1st  January,  1918,  by  the  Pilotage  Act,  1913. 

In  an  action  to  recover  damages  for  the  death  of  a  passenger  lost 
with  a  ship,  the  master's  list  or  the  duplicate  list  of  passengers 
delivered  to  the  proper  officer  of  customs  is  evidence  that  such 
person  was  a  passenger  on  board  the  ship  at  the  time  of  his  death. 

As  to  the  amount  of  damages  which  are  recoverable,  see 
Shipowners'  Liabilities. 

The  Contract  of  Carriage. 

Unless  there  is  any  special  arrangement  as  to  the  time  for  the 
payment  of  the  passage  money,  this  is  fixed  by  usage,  if  there  is 
any  particular  usage  or  custom  as  to  the  same,  and  the  contract  is 
completed  when  the  passage  money  is  paid,  subject  to  any  agree- 
ment to  the  contrary.  If  a  passage  by  a  named  ship  is  not  pro- 
vided in  accordance  with  the  contract,  there  is,  at  common  law, 
a  right  to  a  return  of  the  passage  money  and  damages.  If  the 
performance  of  the  contract  becomes  impossible,  and  that  arises 
from  no  fault  of  either  party,  as,  for  example,  by  the  previous 
destruction  of  the  vessel,  there  is  a  total  failure  of  consideration, 
and  the  passage  money  must  be  returned  (Gillan  v.  Simpkin, 
1815,  4  Camp.  241).  But  if  the  destruction  happens  after  the 
voyage  has  been  commenced,  even  though  the  passenger  has  not 
gone  on  board,  the  passage  money  is  not  recoverable.  As  to  the 
recovery  of  the  passage  money  paid  by  a  person  who  is  a  steerage 
passenger  (see  infra,  p.  67)  The  master  has  a  lien  on  the  pas- 
senger's luggage  for  the  unpaid  passage  money,  but  he  cannot 
detain  the  passenger  himself,  nor  has  he  any  right  to  a  lien  upon 
the  clothes  which  the  passenger  is  wearing  {Wolf  v.  Summers, 
1811,2  Camp.  631). 

As  to  the  construction  of  the  contract  of  carriage,  the  law  which 
governs  such  contract  is  that  of  the  country  in  which  the  same  is 
made  (The  Industrie,  1894,  P.  58). 

Obligation  to  Carry. 

Just  as  a  person  who  holds  himself  out  as  a  common  carrier  is 
generally  compelled  to  carry  any  goods  which  are  offered  to  him, 


provided  there  is  room  and  the  price  of  the  carriage  is  paid,  so 
earners  of  passengers  in  ships  who  publicly  hold  themselves  out  as 
such  are  bound  to  receive  and  to  carry  all  who  are  willing  to  con- 
tract with  them,  unless  some  special  and  vahd  causes  for  refusal 
exist.    The  most  usual  cause  is  where  the  ship  is  so  full  that  its 
limits  of  accommodation   are  exhausted.    But   there  are  other 
causes  which  wiU  entitle  a  master  to  refuse  to  carry  a  would-be 
passenger,  such  as  where  the  person  who  offers  himself  is  suffering 
from  a  contagious  disease  which  might  endanger  other  passengers 
or  is  suffering  from  drunkenness,  or  is  disreputable  in  his  appear- 
ance and  manner.    It  would  seem,  however,  that  if  a  person  who 
might  have  been  refused  a  passage  on  account  of  his  bad  reputa- 
tion, character,  or  habits,  is  received  on  board,  he  cannot  afterwards 
be  expeUed,  if  whilst  on  board  he  is  not  guilty  of  any  impropriety  • 
nor  can  he  be  treated  with  such  insult  or  contumely  as  would 
compel  him  to  leave  the  vessel. 

In  the  absence  of  any  warranty  as  to  the  ship  sailing  at  a  specified 
time,  there  is  no  obligation  that  it  shall  start  at  that  particular 
time.  It  IS  a  sufficient  comphance  with  the  ordinary  contract  to 
carry  if  the  ship  starts  within  a  reasonable  time  (Yates  v.  Duff,  1832 
5  C  &  P.  369.)  On  the  other  hand,  however,  if  the  time  of  sailing 
is  of  the  essence  of  the  contract,  the  passenger  is  absolved  from  his 
obligation  by  the  delay  of  the  ship,  and  he  is  entitled  to  damages 
as  well  as  to  the  return  of  the  passage  money  that  he  has  paid. 

Control  over  Passengers. 

The  powers  of  the  master  over  the  crew  of  the  ship  are  noticed 
elsewhere  (see  p.  47),  and  it  is  obvious  that  the  master  must  also 
occupy  a  special  and  peculiar  position  with  regard  to  passengers 
when  at  sea,  on  account  of  the  exceptional  circumstances  of  the' 
case  The  passengers  are  not  under  his  control  to  the  same  extent 
as  the  crew  are ;  but  there  is  a  right  on  his  part  to  call  upon  the 
passengers  to  assist  in  common  efforts  for  the  safety  of  the  ship 
dunng  cases  of  extraordinary  emergency  and  peril.  Thus  the 
master  can  compel  the  services  of  a  passenger  when  the  ship'is  in 
actual  danger  from  a  peril  of  the  sea,  for  example,  to  work  at  the 

r    cc  t.  360).     He  cannot  require  any  more  exertion  or  exposure 
on  the  part  of  a  passenger  than  is  strictly  necessary,  and  he  certainly 
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cannot  require  him  to  do  things  which  might  be  safe  enough  for  a 
practised  seaman,  but  would  be  dangerous  to  a  landsman.  It  may 
be  added  that  a  master  has  a  right  to  exclude  from  table  a  person 
who  behaves  offensively  or  who  threatens  him  with  personal 
violence  (Prendergast  v.  Compton,  1837,  8  C.  &  P.  454). 

Definition  of  Passenger  Steamer  and  Passenger. 

By  Section  267  of  the  Merchant  Shipping  Act,  1894  (as  amended 
in  slight  details  by  the  Merchant  Shipping  Act,  1906),  it  is  enacted 
for  the  purposes  of  Part  III  of  the  Act  that  "  The  expression  *  pas- 
senger '  shall  include  any  person  carried  in  a  ship  other  than  the 
master  and  crew,  and  the  owner,  his  family,  and  servants ;  and 
the  expression  '  passenger  steamer  '  shall  mean  every  British  steam- 
ship carrying  passengers  to,  from,  or  between  any  places  in  the 
United  Kingdom,  except  steam  ferry  boats  working  in  chains 
(commonly  called  steam  bridges)  and  every  foreign  steamship 
carrying  passengers  between  places  in  the  United  Kingdom." 
Passenger  steamer  for  the  purposes  of  Part  II  of  the  Merchant 
Shipping  (Convention)  Act,  1914,  is  defined  in  Section  14  of  the 
Act  as  set  out  in  the  Appendix.  By  Section  743  of  the  Act  of  1894 
it  is  further  provided  that  any  provisions  of  the  Act  which  apply 
to  steamers  or  steamships  shall  apply  also  to  ships  propelled  by 
electricity  or  other  mechanical  power,  with  such  modifications 
as  the  Board  of  Trade  may  prescribe  for  the  purpose  of 
adaptation. 

It  is  a  doubtful  point  whether  a  person  who  is  carried  gratuitously 
is  a  passenger  within  the  above  definition.  See  Hedges  v.  Hooker, 
1889,  60  L.T.  822. 

Definition  of  Emigrant  Ship,  etc. 

By  Section  268  of  the  Merchant  Shipping  Act,  1894,  the  expres- 
sion "  emigrant  ship  *'  means  every  sea-going  ship,  whether  British 
or  foreign,  and  whether  or  not  conveying  mails,  carrying,  upon  any 
voyage  to  which  the  provisions  of  Part  III  of  the  Merchant  Shipping 
Act,  1894,  respecting  emigrant  ships  apply,  more  than  fifty  steerage 
passengers,  or  a  greater  number  of  steerage  passengers  than  is  the 
proportion  (a)  if  the  ship  is  a  sailing  ship,  of  one  adult  male  to  33  tons 
of  the  ship's  registered  tonnage  ;  and  (6)  if  the  ship  is  a  steamship,  of 
one  statute  adult  to  every  20  tons  of  the  ship's  registered  tonnage. 


The  expression  "emigrant  ship"  also    includes    a   ship    which, 
having  proceeded  from  a  port  outside  the  British  Islands,  takes  on 
board  at  any  port  in  the  British  Islands  such  a  number  of  steerage 
passengers,  whether  British  subjects  or  aHens  resident  in  the  British 
Islands,  as  would,  either  with  or  without  the  steerage  passengers 
which  she  has  already  on  board,  constitute  her  an  emigrant  ship. 
The  expression  "  statute  adult  "  means  a  person  of  the  age  of  twelve 
years  or  upwards,  and  two  persons  between  the  ages  of  one  year 
and  twelve  years  are  to  be  treated  as  one  adult.    The  expression 
"  steerage  passenger"  means  all  passengers  except  cabin  passengers, 
and  persons  are  not  to  be  deemed  cabin  passengers  unless— (a)  the 
space  allotted  to  their  exclusive  use  is  in  the  proportion  of  at  least 
36  clear  superficial  ft.  to  each  statute  adult ;  and  {h)  the  fare  con- 
tracted to  be  paid  by  them  amounts  to  at  least  the  sum  of  £25  for 
the  entire  voyage,  or  is  in  the  proportion  of  at  least  65s.  for  every 
1,000  miles  of  the  length  of  the  voyage;   and  (c)  they  have  been 
furnished  with  a  duly-signed  contract  ticket  in  the  form  prescribed 
by  the  Board  of  Trade  for  cabin  passengers.     (This  definition  of  a 
"steerage  passenger"  is  given  by  Section   15  of  the  Merchant 
Shipping  Act,  1906,  which  replaces  the  repealed  Sub-section  3  of 
the  Act  of  1894.)    The  provisions  of  the  Merchant  Shipping  Act 
respecting  emigrant  ships  apply  only  to  such  ships  whilst  on  voyages 
from  the  British  Islands  to  any  port  out  of  Europe,  and  not  within 
the  Mediterranean  Sea,  and  to  a  limited  degree  to  ships  carrying 
passengers  on  Colonial  voyages,  which  are  defined  by  the  Act  as 
voyages  from  any  port  to  a  British  possession  other  than  British 
India  or  Hong  Kong  to  any  port  whatever  where  the  voyage  is 
more  than  400  miles,  or  exceeds  three  days  in  duration. 

Limitations. 

There  are  certain  provisions  laid  down  in  the  Act  respecting 
ships  which  carry  steerage  passengers  to  the  British  Islands  from 
any  port  out  of  Europe  and  not  within  the  Mediterranean  Sea. 
For  fuU  particulars  as  to  them  the  Act  itself  must  be  consulted. 
A  ship,  moreover,  must  not  carry  passengers,  whether  cabin  or 
steerage  passengers,  on  more  than  one  deck  below  the  water-hne, 
and  for  a  breach  of  this  regulation  the  master  is  Hable  for  each 
offence  to  a  fine  not  exceeding  £500.  The  length  of  voyages  of 
emigrant  ships  is  determined  by  scales  fixed  by  the  Board  of  Trade 
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and  published  in  the  London  Gazette,  and  different  lengths  may  be 
fixed  for  different  descriptions  of  ships. 

Survey  of  Passenger  Steamers. 

There  are  elaborate  provisions  contained  in  the  Merchant  Ship- 
ping Act,  1894,  as  to  the  survey  of  passenger  steamers,  and  nothing 
more  can  be  attempted  here  than  a  summary  of  the  various  statu- 
tory obUgations.  Every  passenger  steamer  must  be  surveyed  at 
least  once  in  each  year,  and  the  ship  must  not  ply  or  proceed  to 
sea,  or  on  any  voyage  or  excursion,  with  passengers  on  board,  unless 
the  owner  or  the  master  has  the  certificate  of  the  Board  of  Trade 
as  to  survey.  If  she  attempts  to  do  so,  she  may  be  detained  until 
such  certificate  is  produced  to  the  proper  customs  officer ;  but  if 
the  ship  is  an  emigrant  ship  and  has  complied  with  the  provisions 
as  to  survey,  in  such  case  she  is  exempt  from  this  necessity. 

The  owner  of  every  passenger  steamer  must  have  his  ship 
surveyed  by  a  shipwright  surveyor  of  ships,  and  an  engineer  sur- 
veyor of  ships.  The  declaration  of  the  shipwright  surveyor  must 
contain  statements  of  the  following  particulars  :  (a)  That  the  hull 
of  the  steamer  is  sufficient  for  the  service  intended  and  in  good 
condition  ;  (h)  that  the  boats,  life-buoys,  lights,  signals,  compasses, 
and  shelter  for  deck  passengers  are  such,  and  in  such  condition,  as 
are  required  by  the  Merchant  Shipping  Act ;  (c)  the  time  (if  less 
than  one  year)  for  which  the  hull  and  equipment  will  be  sufficient ; 

(d)  the  limits  (if  any)  beyond  which,  as  regards  the  hull  and  equip- 
ments, the  steamer  is,  in  the  surveyor's  judgment,  not  fit  to  ply ; 

(e)  the  number  of  passengers  which  the  steamer  is,  in  the  judgment 
of  the  surveyor,  fit  to  carry,  distinguishing,  if  necessary,  between 
the  respective  numbers  to  be  carried  on  the  deck  and  in  the  cabins 
and  in  different  parts  of  the  deck  and  cabins— those  numbers  to 
be  subject  to  such  conditions  and  variations,  according  to  the  time 
of  year,  the  nature  of  the  voyage,  the  cargo  carried,  or  other 
circumstances  as  the  case  requires ;  (/)  that  the  certificates  of  the 
master  and  mates  are  such  as  are  required  by  the  Act.  The  declara- 
tion of  the  engineer  surveyor  must  contain  statements  of  the 
following  particulars,  viz. :  {a)  That  the  machinery  of  the  steamer 
is  sufficient  for  the  purpose  intended,  and  in  good  condition  ;  (h) 
the  time  (if  less  than  one  year)  for  which  the  machinery  will  be 
sufficient ;    (c)  that  the  safety  valves  and  fire  hose  are  in  proper 
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condirion  ;  (d)  the  limit  of  weight  to  be  placed  on  the  safety  valves  • 
(e)  the  limits  (if  any)  beyond  which,  as  regards  the  machinery,  the 
steamer  is,  m  the  surveyor's  judgment,  not  fit  to  ply ;  (/)  that  the 
certificates  of  the  engineers  of  the  steamer  are  such  as  are  required 
by  the  Act.    The  owner  must  transmit  such  declarations  fourteen 
days  after  receiving  them  to  the  Board  of  Trade,  under  a  penalty 
of  10s.  for  each  day's  delay;   and  the  Board,  on  receipt  of  them 
If  satisfied  therewith,   issue   in   dupHcate  a  passenger  steamer's 
certificate,  stating  the  hmits  beyond  which  (if  any)  the  steamer  is 
not  to  ply,  and  the  number  of  passengers  she  may  carry     If  a 
shipwright  or  engineer  surveyor  refuses  to  give  such  a  declaration, 
the  shipowner  can  appeal  to  the  Court  of  Survey  for  the  port  or 
district  where  the  steamer  is.      The  Board  of  Trade  transmit  the 
certificate  m  duphcate  to  a  superintendent,  or  some  proper  officer 
at  the  port  mentioned  by  the  shipowner  for  the  purpose,  and  ^ve 
notice  of  so  doing  to  the  master  or  owner  ;  the  latter  can,  on  apply- 
ing to  that  officer  and  paying  the  proper  fee,  obtain  from  him  both 
copies  of  the  certificate.     Such  a  certificate  is  in  force  only  for  one 
year,  or  a  shorter  time  if  so  expressed.    A  passenger  steamer,  if 
absent  from  the  United  Kingdom  when  her  certificate  expires   is 
not,  however,  liable  to  a  fine  for  want  of  a  certificate  till  she  first 
.w/  ^?ft^^  ^  passenger  steamer  again  after  next  returning  to 
the  United  Kingdom.    The  Board  of  Trade  may  cancel  a  passenger 
steamer  s  certificate  when  they  have  reason  to  believe  (a)  that  any 
declaration  of  survey  on  which  the  certificate  was  founded  has  been 
made  fraudulently  or  erroneously;   or  {h)  that  the  certificate  has 
been  issued  upon  false  or  erroneous  information  ;  or  (c)  that  since 
the  making  of  the  declaration,  the  hull,  equipment,  or  machinery 
have  sustamed   any  injury,   or   are  otherwise  insufficient.     The 
±5oard  of  Trade  may  require  a  passenger  steamer's  certificate,  which 
has  eyred  or  been  canceUed,  to  be  dehvered  up  as  they  direct. 
One  of  the  duphcates  of  the  cerrificate  must  be  put  up  in  some 
conspicuous  place  on  board  the  steamer,  so  as  to  be  legible  to  all 
persons  on  board,  under  a  penalty  of  £10 ;    and  if  the  steamer 
goes  to  sea  with  passengers  without  these  provisions  being  comphed 
with  the  owner  is  hable  to  a  fine  of  £100  and  the  master  to  a  further 
penalty  of  £20.    The  owner  or  master  of  any  passenger  steamer 
must  not  receive  on  board  any  number  of  passengers  which,  having 
regard  to  the  time,  occasion,  and  circumstances  of  the  case    is 
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greater  than  the  number  allowed  by  the  passenger  steamer's  certifi- 
cate, and  if  he  does  so,  he  is  Uable  for  each  offence  to  a  fine  of  £20, 
and  also  an  additional  fine  not  exceeding  5s.  for  every  passenger 
above  the  number  so  allowed ;  or  if  the  fare  of  any  passenger  on 
board  exceeds  5s.,  not  exceeding  double  the  amount  of  the  fares 
of  all  the  passengers  above  the  number  so  allowed,  reckoned  at  the 
highest  rate  of  fare  payable  by  any  passenger  on  board.  Non- 
compUance  with  the  above  provisions  as  to  survey  and  the  certifi- 
cate entails,  in  addition  to  any  other  penalty  under  the  Merchant 
Shipping  Acts,  liabihty  to  a  fine  of  £10  on  the  master  or  owner  of 
the  ship  (which  includes  tenders  for  landing  and  embarking  passen- 
gers) for  every  passenger  carried  to  or  from  any  place  in  the  United 
Kingdom. 

General  Equipment  of  Passenger  Steamers. 

A  sea-going  passenger  steamer  must  have  her  compasses  properly 
adjusted  from  time  to  time ;  she  must  be  provided  with  a  hose 
capable  of  being  connected  with  the  engines  of  the  steamer,  and 
adapted  for  extinguishing  fire  in  any  part  of  the  steamer.  A  home- 
trade  passenger  steamer  must  be  provided  with  such  shelter  for 
the  protection  of  deck  passengers  (if  any)  as  the  Board  of  Trade 
require.  A  passenger  steamer  must  be  provided  with  a  safety 
valve  on  each  boiler,  so  constructed  as  to  be  out  of  the  control  of 
the  engineer  when  the  steam  is  up,  and  if. the  safety  valve  is  in 
addition  to  the  ordinary  valve,  so  constructed  as  to  have  an  area 
not  less,  and  a  pressure  not  greater,  than  the  area  of,  and  pressure 
on,  the  ordinary  valve.  For  each  breach  of  these  regulations,  the 
owner  (if  in  fault)  is  liable  to  a  fine  of  £100,  and  the  master  to  one 
of  £50.  A  person  who  increases  the  weight  on  the  safety  valve  of 
a  passenger  steamer  beyond  the  limits  fixed  by  the  surveyor,  is, 
in  addition  to  any  other  hability  he  may  incur,  hable  to  a  fine 
of  £100.  Provision  for  life  saving,  equipment  of  boats,  rafts, 
and  wireless  apparatus  is  required  by  the  Merchant  Shipping 
(Convention)  Act,  1914.     (See  Appendix  VII.) 

Keeping  Order  in  Passenger  Steamers. 

If  a  person  conunits  any  of  the  following  offences  on  board  a 
passenger  steamer,  he  is  hable  to  a  fine  of  40s.,  but  this  is  not  to 


prejudice  the  recovery  of  any  fare  payable  by  him  :   (a)  Persists  in 
attempting  to  enter  a  steamer  after  being  refused  admission  on 
account  of  being  drunk  or  disorderly,  and  after  having  the  amount 
of  his  fare  (if  he  has  paid  it)  returned  or  tendered  to  him  ;  (b)  being 
drunk  or  disorderly  on  board,  refuses  to  leave  the  steamer  at  any 
place  in  the  United  Kingdom  at  which  he  can  conveniently  do  so  ; 
(c)  molests  any  passenger  after  warning  ;   (d)  persists  in  attempting 
to  enter  the  steamer  when  refused  on  account  of  the  steamer  being 
full ;   (e)  travels  or  attempts  to  travel  in  the  steamer  without  first 
paying  his  fai'e,  and  with  intent  to  avoid  payment ;   (/)  knowingly 
and  wilfuUy  refuses  to  quit  the  steamer  on  arriving  at  a  point  to 
which  he  has  paid  his  fare  ;  (g)  fails,  when  requested,  either  to  pay 
his  fare  or  exhibit  such  ticket  or  other  receipt,  if  any,  showing  the 
payment  of  his  fare.     It  is  an  offence  punishable  with  a  fine  of  £20 
for  any  person  on  board  any  steamer  wilfully  to  do  or  cause  to  be 
done  anything  to  obstruct  or  injure  any  part  of  the  machinery  or 
tackle  of  the  steamer,  or  to  obstruct  or  molest  the  crew  in  the 
execution  of  their  duty.     The  master  or  other  officer  of  any  such 
steamer,  and  all  such  persons  called  by  him  to  his  assistance,    may 
without  any  warrant,  detain  any  person  who  commits  any  of  the 
above  offences,  and  whose  name  and  address  is  unknown  to  the 
master,  and  convey  the   offender  with  aU  convenient  dispatch 
before  some  justice  of  the  peace  to  deal  with  the  case  in  a  summary 
manner.     If  any  person  commits  any  of  the  above  offences  and 
refuses  to  give  his  name  and  address,  or  gives  a  false  name  and 
address,  he  is  liable  to  a  fine  of  £20,  which  is  to  be  paid  to  the 
owner  of  the  steamer.    The  master  of  any  home-trade  passenger 
steamer  may  refuse  to  receive  on  board  any  person  who,  by  reason 
of  drunkenness  or  otherwise,  is  in  such  a  state,  or  misconducts 
himself  in  such  a  manner,  as  to  cause  annoyance  or  injury  to  pas- 
sengers on  board.     If  any  such  person  is  on  boaj-d,  the  master  may 
put  him  on  shore  at  any  convenient  place  ;  and  a  person  so  refused 
admittance  or  put  on  shore  is  not  entitled  to  the  return  of  any  fare 
he  has  paid.    The  master  of  any  ship,  British  or  foreign,  carrying 
passengers  to  a  place  in  the  United  Kingdom  from  any  place  out 
of  the  United  Kingdom,  or  vice  versd,  must  furnish  to  every  person 
so  carried  a  return  of  the  passengers,  and  passengers  must  give 
necessary  information  for  that  purpose,  under  a  penalty  of  £20  in 
each  case.  ^ 
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Survey  of  Emigrant  Ship. 

The  duties  of  the  shipowner  connected  with  ordinary  passenger 
ships  having  been  considered,  it  is  now  important  to  see  what  the 
particular  duties  are  when  it  is  a  case  of  emigrant  ships.  An 
emigrant  ship,  in  respect  of  which  a  passenger  steamer's  certificate 
is  not  in  force,  must  not  proceed  to  sea  on  any  voyage  unless  she 
has  been  surveyed  under  the  direction  of  the  emigration  officer  at 
the  port  of  clearance,  but  at  the  expense  of  the  owner  or  charterer, 
by  two  or  more  competent  surveyors  to  be  appointed  by  the  Board 
of  Trade  or  by  the  Commissioner  of  Customs,  and  has  been  reported 
by  such  surveyors  to  be,  in  their  opinion,  seaworthy  and  fit  for 
her  intended  voyage.  The  survey  must  be  made  before  any  por- 
tion of  the  cargo  is  taken  on  board,  except  so  much  as  may  be 
necessary  for  ballasting  the  ship,  and  such  portion  of  cargo  must 
be  shifted,  if  required  by  the  emigration  officer,  or  the  surveyors, 
so  as  to  expose  to  view  successively  every  part  of  the  frame  of  the 
ship.  If  the  surveyors  report  that  the  ship  is  not  seaworthy,  or 
not  fit  for  her  intended  voyage,  the  owner  or  charterer  may,  if  he 
thinks  fit,  by  writing  under  his  hand,  require  the  emigration  officer 
to  appoint  three  other  competent  siurveyors  (of  whom  two  at  least 
must  be  shipwrights)  to  survey  the  ship  at  the  expense  of  the  owner 
or  charterer,  and  if  by  unanimous  report  under  their  hand,  but 
not  otherwise,  they  declare  the  ship  to  be  seaworthy,  the  ship  shall 
be  deemed  to  be  so.  If  any  of  these  requirements  are  not  com- 
pUed  with  in  the  case  of  an  emigrant  ship,  the  owner,  charterer,  or 
master  is  hable  to  a  fine  of  £100. 

Equipment  of  Emigrant  Ships. 

The  equipment  of  an  emigrant  ship  is  provided  for  by  Section 
290  of  the  Act  of  1894,  as  amended  by  the  Act  of  1906,  of  which 
the  following  is  a  summary  :  Such  a  ship,  in  addition  to  any 
other  requirements,  must  be  provided  with  the  following  articles, 
namely,  (a)  at  least  three  steering  compasses  and  one  azimuth 
compass ;  (b)  if  proceeding  to  any  place  north  of  the  Equator, 
at  least  one  chronometer;  and  (c)  if  proceeding  to  any  place 
south  of  the  Equator,  at  least  two  chronometers ;  (d)  with  a  fire 
engine  in  proper  working  order,  and  of  such  description  and 
power  as  the  emigration  officer  may  approve;    (e)  three  lower 


anchors  and  cables  of  such  length,  size,  and  material  as  in  the 
judgment  of  the  emigration  officer  are  sufficient  for  the  size  of 
the  ship ;  and  (/)  if  a  foreign  ship,  four  properly-fitted  hfe-buoys 
kept  ready  at  all  times  for  immediate  use ;  (g)  adequate  means, 
to  be  approved  at  the  port  of  clearance,  of  making  signals  by 
night,  including  means  of  making  flames  on  the  ship  which  are 
inextinguishable  in  water,  or  such  other  means  of  making  signals 
of  distress  as  the  Board  of  Trade  may  approve ;  and  a  proper 
supply  of  lights  inextinguishable  in  water  and  fitted  for  attach- 
ment to  life-buoys.  If  these  requirements  are  not  complied  with 
m  the  case  of  an  emigrant  ship,  the  master  is  liable  to  a  fine  of  £50. 

Number  of,  and  Accommodation  for  Passengers. 

A  ship  must  not  carry  passengers,  whether  cabin  or  steerage  on 
more  than  two  decks,  except  that  cabin  passengers  (not  exceeding 
one  for  every  100  tons  of  the  ship's  registered  tonnage),  and  sick 
persons  placed  in  hospital  may  be  carried  in  the  poop  or  deck- 
house, although  passengers  are  carried  on  two  other  decks     If 
steerage  passengers  are  carried  under  the  poop,  or  in  a  round-house 
or  deck-house,  the  poop,  round-house,  or  deck-house  must  be  pro-' 
perly  built  and  secured  to  the  satisfaction  of  the  emigration  officer 
at  the  port  of  clearance.     If  the  master  of  the  ship  does  not  comply 
with  these  provisions,  he  is  Uable  to  a  fine  of  £500.    No  more 
steerage  passengers  may  be  carried  in  an  emigrant  ship  on  the 
upper  passenger  deck,  or  under  the  poop,  or  in  the  round  or  deck 
house,  than  one  adult  for  every  15  clear  superficial  ft.  of  deck 
allotted  to  them,  or  on  the  lower  passenger  deck  more  than  one 
adult  for  every  18  such  feet ;   but  if  the  space  between  the  latter 
deck  and  the  deck  above  is  less  than  7  ft.,  or  the  apertures  for 
light  and  air  (exclusive  of  side  scuttles)  less  than  3  sq.  ft  to  every 
100  superficial  ft.  of  deck,  not  more  than  one  adult  can  be  carried 
for  every  25  ft.  of  the  lower  deck  ;  and  no  more  steerage  passengers 
in  the  whole  than  one  for  every  5  superficial  ft.  clear  for  exercise 
on  the  upper  deck,  poop,  or  round  or  deck-house ;    and  in  that 
measurement  the  hospital  space  and  space  occupied  by  personal 
luggage  of  steerage  passengers  is  included ;    if  more  than  that 
number  are  carried,  the  owner  is  liable  to  a  fine  of  £20  for  every 
person  taken  in  excess.    Regulations  are  also  made  for  the  accom- 
modation of  steerage  passengers,  relating  to  the  construction  of 
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passenger  decks,  berths,  hospitals,  privies,  and  supply  of  light  and 
ventilation — infringement  of  which  is  punishable,  in  the  case  of 
master,  charterer,  or  owner,  unless  the  master  only  is  hable,  with  a 
fine  of  ;f50.  No  part  of  the  cargo  or  of  the  steerage  passengers' 
luggage,  or  of  the  provisions,  water,  or  stores,  whether  for  the  use 
of  the  steerage  passengers  or  of  the  crew,  must  be  carried  on  the 
upper  deck  or  on  the  passenger  decks,  unless,  in  the  opinion  of  the 
emigration  officer  at  the  port  of  clearance,  the  same  is  so  placed  as 
not  to  impede  light  or  ventilation,  or  to  interfere  with  the  comfort 
of  the  steerage  passengers,  nor  unless  the  same  is  stored  and  secured 
to  the  satisfaction  of  the  emigration  officer.  The  owner,  charterer, 
or  master,  who  is  guilty  of  a  breach  of  these  provisions,  is  hable 
to  a  penalty  of  £300. 

Provisions,  Water,  and  Medical  Stores. 

There  must  be  placed  on  board  every  emigrant  ship,  for  the 
steerage  passengers,  provisions  and  water  of  good  and  wholesome 
quality  and  in  sweet  and  good  condition,  and  in  quantities  suffi- 
cient to  secure  throughout  the  voyage  the  issues  required  by  the 
Merchant  Shipping  Act,  1894.  (By  the  Act  of  1906,  however,  it 
is  provided  that  the  Board  of  Trade  may  issue  regulations  on  all 
these  matters  in  place  of  those  contained  in  the  Act.)  In  addition 
to  the  allowance  of  pure  water  for  each  steerage  passenger,  water 
must  be  shipped  for  cooking  purposes  sufficient  to  supply  100 
gallons  for  every  day  of  the  length  of  the  voyage,  for  every  100 
statute  adults  on  board.  There  must  also  be  shipped  for  the  use 
of  the  crew  and  all  other  persons  on  board  an  ample  amount  of 
wholesome  provisions  and  pure  water,  not  inferior  in  quality  to  the 
provisions  and  water  provided  for  the  steerage  passengers.  The 
penalty  for  a  breach  of  these  regulations  is  a  fine  of  £300.  Before 
an  emigrant  ship  is  cleared  outwards,  the  emigration  officer  must 
survey,  or  cause  to  be  surveyed  by  some  competent  person,  the 
provisions  and  water  required  to  be  placed  on  board  for  the  steerage 
passengers,  and  must  satisfy  himself  that  the  same  are  of  good  and 
wholesome  quahty,  and  in  sweet  and  good  condition,  and  in  the 
quantities  required  by  the  Act.  If  they  are  found  not  to  be  in 
proper  condition,  the  emigration  officer  may  reject  and  mark  the 
same,  and  direct  them  to  be  forthwith  landed  and  emptied.  If 
they  are  not  landed  or  emptied,  or  if,  after  being  landed,  they  are 


re-shipped  in  the  same  or  some  other  emigrant  ship,  the  person 
guilty  of  the  offence  is  Hable  to  a  fine  of  £100. 

Mode  of  Carrying  Water. 

The  water  to  be  placed  on  board  emigrant  ships  must  be  carried 
in  tanks  or  casks  approved  by  the  emigration  officer,  and  the  casks 
must  be  sweet  and  tight,  of  sufficient  strength,  and  if  of  wood, 
properly  charred  inside,  and  the  staves  must  not  be  made  of  fir, 
pine,  or  soft  wood,  and  each  cask  must  not  be  capable  of  containing 
more  than  300  gallons.    A  person  guilty  of  a  breach  of  this  regu- 
lation is  liable  to  a  fine  of  £50.    A  smaller  supply  of  water  than 
that  prescribed  is  allowed  only  if  the  ship  is  going  to  touch  at 
intermediate  ports  for  taking  in  water,  and  there  is  such  a  stipula- 
tion in  the  master's  bonds,  and  the  emigration  officer  gives  a  written 
approval  which  goes  with  the  ship's  papers  during  the  voyage,  and 
the  ship  must  have  on  board  at  clearance  sufficient  means  for  storing 
the  quantity  of  water  required  for  the  longest  portion  of  the  voyage 
from,  or  to,  such  intermediate  port.    The  master  must  issue  water 
and  provisions  to  the  steerage  passengers,  in  accordance  with  a 
scale  prescribed  by  the  Board  of  Trade,  under  a  penalty  of  £50. 
The  master  of  every  emigrant  ship  must,  on  request,  produce  to 
any  steerage  passenger,  for  his  perusal,  a  copy  of  the  scale  of  pro- 
visions to  which  that  person  is  entitled,  and  must  post  up  copies 
of  the  scale  in  at  least  two  conspicuous  places  between  the  decks 
on  which  steerage  passengers  may  be  carried,  and  must  keep  them 
posted  so  long  as  any  steerage  passenger  is  entitled  to  remain  in 
the  ship.     The  master  is  Hable,  on  summary  conviction,  to  a  fine 
of  40s.  for  every  day  during  which  he  is  guilty  of  a  breach  of  these 
regulations.    A  person  who  displaces  or  defaces  any  copy  of  the 
scale  posted  up  is  also  Hable  to  a  fine  of  40s,  * 

Medical  Stores. 

The  owner  or  charterer  of  every  emigrant  ship  must  provide  for 
the  use  of  the  steerage  passengers  a  supply  of  the  foUowing  medical 
stores,  namely,  medicines,  medical  comforts,  instruments,  disin- 
fectants, and  other  things  proper  and  necessary  for  diseases  and 
accidents  incidental  to  sea  voyages,  and  for  the  medical  treatment  of 
the  steerage  passengers  during  the  voyage,  with  written  directions 
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for  the  use  of  such  medical  stores.  The  medical  stores  must,  in  the 
judgment  of  the  emigration  officer  at  the  port  of  clearance,  be  good 
in  quality  and  suflftcient  in  quantity  for  the  probable  exigencies  of  the 
intended  voyage,  and  must  be  properly  packed  and  placed  under  the 
charge  of  the  medical  practitioner,  when  there  is  one  on  board,  to  be 
used  at  his  discretion.  The  master  guilty  of  non-compliance  with 
these  provisions  is  liable  to  a  fine  of  ;f50.  An  emigrant  ship  must  not 
clear  outwards,  or  proceed  to  sea,  unless  a  medical  practitioner, 
appointed  by  the  emigration  ofi&cer  at  the  port  of  clearance,  has 
inspected  the  medical  stores,  and  certified  that  they  are  sufficient 
in  quantity  and  quaHty,  or  unless  the  emigration  officer,  in  case 
he  cannot  on  any  particular  occasion  obtain  the  attendance  of  a 
medical  practitioner,  gives  written  permission  for  the  purpose.  A 
master  who  is  guilty  of  a  breach  of  this  regulation  is  hable  to  a 
fine  of  £100. 

Dangerous  Goods  and  Carriage  of  Cattle. 

An  emigrant  ship  must  not  clear  outwards  or  proceed  to  sea  if 
there  is  on  board,  (a)  as  cargo,  any  article  which  is  an  explosive 
within  the  meaning  of  the  Explosives  Act,  1875,  or  any  vitriol, 
lucifer  matches,  guano,  or  green  hides ;  or  (b)  either  as  cargo  or 
ballast,  any  article  or  number  of  articles  which,  by  reason  of  the 
nature,  quantity,  or  mode  of  stowage  thereof,  are,  either  singly  or 
collectively,  in  the  opinion  of  the  emigration  officer  at  the  port  of 
clearance,  likely  to  endanger  the  health  or  Uves  of  the  steerage 
passengers  or  the  safety  of  the  ship ;  or  (c)  as  cargo,  horses  or 
cattle,  or  other  animals,  except  they  are  carried  under  certain  pre- 
scribed conditions.  If  these  requirements  are  not  comphed  with, 
the  owner,  charterer,  or  master  of  the  ship  is  liable  to  a  fine  of 
£300.  A  Secretary  of  State  may,  by  order  under  his  hand,  authorise 
the  carriage  as  cargo  in  any  emigrant  ship  (subject  to  such  condi- 
tions and  directions  as  may  be  specified  in  the  order)  of  naval  and 
military  stores  for  the  public  services,  and  those  stores  may  be 
carried  accordingly.  If  the  master  does  not  comply  with  all  the 
conditions  and  directions  in  the  order,  he  is  liable  to  a  fine  of  £300. 

Medical  Officer. 

Subject  to  any  regulations  made  by  Order  in  Council,  a  duly 
authorised  medical  practitioner  (equipped  with  all  proper  surgical 


instruments)  must  be  carried  on  board  an  emigrant  ship— (a)  where 
the  number  of  steerage  passengers  on  board  exceeds  fifty,  and  also 
(b)  where  the  number  of  passengers  on  board  (including  cabin 
passengers,  officers,  and  crew)  exceeds  300.    When  the  majority 
of  the  steerage  passengers  in  any  emigrant  ship,  or  as  many  as  300 
of  them,  are  foreigners,  any  medical  practitioner,  whether  authorised 
or  not,  may,  if  approved  by  the  emigration  officer,  be  carried  thereon. 
Where  a  medical  practitioner  is  carried  on  board  an  emigrant  ship, 
he  must  be  rated  on  the  ship's  articles.    If  these  provisions  are  not 
comphed  with,  the  master  is  liable  to  a  fine  of  £100.     If  any  person 
proceeds  or  attempts  to  proceed  as  medical  practitioner  in  any 
emigrant  ship  without  being  duly  authorised,  or  contrary  to  the 
requirements  of  these  provisions,  he  and  any  person  aiding  and 
abetting  him  are  each  liable  to  a  fine  of  £100. 

The  Staff. 

Every  emigrant  ship,  if  carrying  as  many  as  100  steerage  passen- 
gers,  must  carry  a  steerage  steward,  who  must  be  a  seafaring  man, 
and  rated  in  the  ship's  articles  as  steerage  steward,  and  approved 
by  the  emigration  officer ;   he  must  be  employed  in  messing  and 
serving  out  the  provisions  to  the  steerage  passengers,  and  in  assist- 
ing to  maintain  cleanhness,  order,  and  good  discipHne  among  them, 
and  must  not  assist  in  any  way  in  navigating  or  working  the  vessel! 
Every  emigrant  ship  carrying  as  many  as  100  steerage  passengers 
must  also  carry  a  steerage  cook,  and  if  carrying  more  than  300 
statute  adults,  two  steerage  cooks,  who  must  be  seafaring  men, 
and  be  rated  and  approved  as  in  the  case  of  steerage  stewards,  and 
must  be  employed  in  cooking  the  food  of  the  steerage  passengers. 
In  every  such  ship  a  convenient  place  for  cooking  must  be  set 
apart  on  deck,  and  a  sufficient  cooking  apparatus,  properly  covered 
in  and  arranged,  must  be  provided,  to  the  satisfaction  of  the, emigra- 
tion officer  at  the  port  of  clearance  ;  together  with  a  proper'supply 
of  fuel  adequate,  in  his  opinion,  for  the  intended  voyage.    Every 
foreign  emigrant  ship,  in  which  as  many  as  one-half  of  the  steerage 
passengers  are  British  subjects,  must,  unless  the  master  and  officers 
or  not  less  than  three  of  them,  understand  and  speak  inteUigently 
the  Enghsh  language,  carry,  if  the  number  of  steerage  passengers 
does  not  exceed  250,  one  person,  and  if  it  exceeds  250,  two  persons* 
who  understand  and  speak  inteUigently  the  language  spoken  bv 
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the  master  and  crew,  and  also  the  English  language  ;  those  persons 
must  act  as  interpreters,  and  be  employed  exclusively  in  attendance 
on  the  steerage  passengers,  and  not  in  working  the  ship  ;  and  any 
such  ship  must  not  proceed  to  sea  without  having  such  interpreter 
on  board.*  If  the  master  fails  to  comply  with  these  provisions,  he 
is  liable  to  a  fine  of  £50. 

The  Crew. 

Every  emigrant  ship  must  be  manned  with  an  efi&cient  crew  for 
her  intended  voyage,  to  the  satisfaction  of  the  emigration  officer, 
from  whom  a  certificate  for  clearance  is  demanded.  After  the 
crew  have  been  passed  by  the  emigration  officer,  the  strength  of 
the  crew  must  not  be  diminished  nor  any  of  the  men  changed 
without  the  consent,  in  writing,  either  of  that  emigration  officer 
or  of  the  superintendent  at  the  port  of  clearance.  Where  the  con- 
sent of  a  superintendent  has  been  obtained,  it  must  within  twenty- 
four  hours  be  lodged  with  the  emigration  officer.  If  the  emigration 
officer  considers  the  crew  inefficient,  the  owner  or  charterer  may 
appeal  in  writing  to  the  Board  of  Trade,  and  the  Board  shall,  at 
the  appellant's  expense,  appoint  two  other  emigration  officers  or 
two  competent  persons  to  examine  into  the  matter,  and  the  unani- 
mous opinion  of  the  persons  so  appointed,  expressed  under  their 
hands,  is  to  be  conclusive  on  the  point.  A  master  guilty  of  any 
breach  of  these  regulations  is  liable  to  a  fine  of  £50. 

Medical  Inspection. 

An  emigrant  ship  must  not  proceed  to  sea  until  (a)  a  medical 
practitioner,  appointed  by  the  emigration  officer,  has  inspected  all 
the  steerage  passengers  and  crew,  and  the  emigration  officer  is 
satisfied  that  none  of  the  steerage  passengers  or  crew  appears  to 
be,  by  reason  of  any  bodily  or  mental  disease,  imfit  to  proceed, 
or  hkely  to  endanger  the  health  or  safety  of  the  other  persons  in 
the  ship  ;  or  (b)  the  emigration  officer,  if  he  cannot  on  any  particular 
occasion  obtain  the  attendance  of  a  medical  practitioner,  grants 
written  permission  for  the  purpose.  The  inspection  must  take 
place  either  on  board  ship,  or  in  the  discretion  of  the  emigration 
officer,  at  such  convenient  place  on  shore  before  embarkation,  as 
he  appoints  ;  and  the  master,  owner,  or  charterer  must  pay  to  the 
emigration  officer,  in  respect  of  the  inspection,  a  fee  not  exceeding 


20s.  for  every  100  persons  or  fraction  of  100  persons  inspected,  as 
the  Board  of  Trade  determine.  If  these  provisions  are  not  comphed 
with,  the  master  is  liable  to  a  fine  of  £100. 

Re-landing  of  Persons  for  Medical  Reasons. 

If  the  emigration  officer  is  satisfied  that  any  person  on  board, 
or  about  to  proceed  in  an  emigrant  ship,  is,  by  reason  of  sickness! 
unfit  to  proceed,  or  is  for  that  reason  or  any  other  in  a  condition 
hkely  to  endanger  the  health  or  safety  of  the  other  persons  on 
board,  the  emigration  officer  must  prohibit  his  embarkation  or 
require  him  to  be  re-landed ;  and  if  the  emigration  officer  is  satis- 
fied that  It  is  necessary,  for  the  purification  of  the  ship,  that  the 
persons  on  board  should  be  re-landed,  he  may  require  the  master 
to  re-land  them.    If  the  master  fails  to  comply  with  these  require- 
ments, he  is  liable  to  a  penalty  of  £200.     If  any  person  embarks 
when  prohibited,  or  fails,  without  reasonable  cause,  to  leave  the 
ship  when  so  required  to  be  re-landed,  he  may  be  summarily  removed 
aiid  IS  Uable  to  a  fine  of  40s.  for  every  day  he  remains  on  board 
after  the  prohibition.    Upon  such  re-landing,  the  master  must  pay 
to  each  steerage  passenger  so  re-landed,  or,  if  he  is  lodged  or  main- 
tamed  m  any  hulk  or  establishment  under  the  superintendence  of 
the  Board  of  Trade,  to  the  emigration  officer  at  the  port    sub- 
sistence money  at  the  rate  of  Is.  6d.  a  day  for  each  statute  adult 
until  he  has  been  re-embarked  or  declines  to  prpceed,  or  until  his 
passage  money,  if  recoverable,  has  been  returned  to  him. 

Return  of  Passage  Money  in  Case  of  Re-landing. 

When  a  person  has  been  re-landed  from  an  emigrant  ship  on 
account  of  the  sickness  of  himself  or  of  any  member  of  his  family 
and  IS  not  re-embarked  or  does  not  finally  sail  in  that  ship  he  or 
any  emigration  officer  on  his  behalf,  is  entitled,  on  dehver^  up  of 
his  contract  ticket,  although  the  ship  has  not  sailed,  to  recover 
summanly,  m  the  case  of  a  steerage  passenger  the  whole,  and  in 
the  case  of  a  cabin  passenger  one-half  of  the  money  paid  by  the 
passenger  and  of  the  members  of  his  family  re-landed,  from  the 
person  to  whom  the  same  was  paid,  or  from  the  owner,  charterer 
or  master  of  the  ship,  or  any  of  them,  at  the  option  of  the  person 
recovering  the  same. 
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Master's  Bond. 

Before  an  emigrant  ship  proceeds  to  sea,  the  master,  together 
with  the  owner  or  charterer,  or,  in  the  event  of  the  owner  or  char- 
terer being  absent,  one  other  good  and  sufficient  person  approved 
by  the  chief  officer  of  customs  at  the  port  of  clearance,  must  enter 
into  a  joint  and  several  bond,  the  form  of  which  is  statutory,  or 
prescribed  by  the  Board  of  Trade,  of  £2,000  to  the  Crown,  which 
is  executed  in  duplicate  and  is  exempt  from  stamp  duty  ;  and  if 
neither  the  owner  nor  charterer  resides  in  the  British  Islands,  the 
bond  must  be  for  £5,000,  and  must  also  contain  an  undertaking  to 
pay  to  the  Crown,  as  a  Crown  debt,  all  expenses  of  forwarding  to 
their  destination  steerage  passengers  who,  owing  to  shipwreck  or 
any  other  cause,  except  their  own  negUgence  or  default,  do  not 
reach  their  destination  in  the  ship ;  the  chief  officer  of  customs 
gives  a  certificate  of  the  execution  of  the  bond  on  one  part  of  it; 
and,  if  the  ship  clears  for  a  British  possession,  sends  that  part  of 
it  to  the  Government  of  such  possession  ;  such  certificate  is  evi- 
dence of  the  bond  in  the  courts  of  that  possession  ;  such  a  bond 
is  not  available  there  till  three  months  after  the  ship's  arrival  there, 
or  in  the  British  Islands  tiU  twelve  months  after  the  return  of  the 
ship  and  of  the  master  to  the  British  Islands.  Such  a  bond  may 
be  continuing  as  respects  any  particular  ship,  and  all  voyages 
during  its  continuance  are  subject  to  the  above  provisions  and  the 
regulations  made  by  the  Board  of  Trade. 

Passengers*  Lists. 

The  master  of  every  ship  carrying  steerage  passengers  on  a 
voyage  from  the  British  Islands  to  any  port  out  of  Europe,  and 
not  within  the  Mediterranean  Sea,  or  on  a  Colonial  voyage,  must, 
before  demanding  a  clearance  for  his  ship,  sign  in  duphcate  a 
passengers'  Ust,  correctly  setting  forth  the  names  and  other  par- 
ticulars of  the  ship  and  of  every  passenger,  whether  cabin  or  steerage, 
on  board.  The  passenger  Ust  must  be  countersigned  by  the  emigra- 
tion officer,  if  there  is  one  at  the  port,  and  then  delivered  by  the 
master  to  the  officer  of  customs,  who  must  countersign  and  return 
to  the  master  one  duplicate,  and  must  retain  the  other  dupHcate. 
If  these  requirements  are  not  complied  with,  or  any  passenger  list 
is  wilfully  false,  the  master  is  Hable  to  a  fine  of  £100.    If  at  any 


time  after  the  passengers*  Ust  has  been  signed  and  deUvered,  any 
additioucd  passenger  (whether  cabin  or  steerage)  is  taken  on  board, 
the  master  must  add  to  his  Ust,  and  also  enter  on  a  separate  Ust 
signed  by  him  the  names  and  other  particulars  of  every  additional 
passenger.  This  separate  Ust  must  be  countersigned  by  the  emigra- 
tion officer,  where  there  is  one  at  the  port,  and  must,  together  with 
the  master's  Ust  to  which  the  addition  has  been  made,  be  deUvered 
to  the  chief  officer  of  customs  at  the  port,  who  must  thereupon 
countersign  the  master's  Ust  and  return  the  same  to  the  master 
and  retain  the  separate  Ust,  and  so  on,  whenever  any  additional 
passenger  is  taken  on  board.  If  there  is  no  officer  of  customs 
stationed  at  the  port  where  an  additional  passenger  is  taken  on 
board,  the  Usts  must  be  deUvered  to  the  officer  of  customs  at  the 
next  port  having  such  an  officer  at  which  the  vessel  arrives.  When 
any  additional  passenger  is  taken  on  board,  the  master  must,  before 
the  ship  proceeds  to  sea,  obtain  a  fresh  certificate  from  the  emigra- 
tion officer  that  aU  requirements  have  been  compUed  with.  If  the 
master  fails  to  comply  with  the  above  requirements,  he  is  Uable 
to  a  fine  of  £50.  If  a  person  is  found  on  board  an  emigrant  ship 
with  intent  to  obtain  a  passage  therein  without  the  consent  of  the 
owner,  charterer,  or  master,  he  and  any  person  aiding  or  abetting 
him  are  Uable  to  a  fine  of  £20,  and,  in  default  of  payment,  to 
imprisonment  not  exceeding  three  months,  with  or  without  hard 
labour.  Any  person  so  found  on  board  may,  without  warrant,  be 
taken  before  a  justice  of  the  peace  to  be  dealt  with  in  a  summary 
manner. 

Certificate  for  Clearance. 

A  ship  intended  for  the  carriage  of  steerage  passengers  as  an 
emigrant  ship  must  not  proceed  to  sea  until  the  master  has  obtained 
from  the  emigration  officer  at  the  port  of  clearance  a  certificate 
that  aU  the  above  requirements  of  Part  III  of  the  Merchant  Ship- 
ping Act,  1894,  so  far  as  the  same  can  be  compUed  with  before  the 
departure  of  the  ship,  have  been  duly  compUed  with,  and  that  the 
ship  is,  in  his  opinion,  seaworthy  and  in  aU  respects  fit  for  her 
intended  voyage,  and  that  the  steerage  passengers  and  crew  are 
in  a  fit  state  to  proceed,  and  that  the  master's  bond  has,  been  duly 
executed.  An  appeal  is  given,  from  a  refusal  to  grant  such  certifi- 
cate^ to  two  other  officers  or  other  suitable  persons  appointed  by 
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the  Board  of  Trade,  who  can  jointly  give  a  certificate  of  clearance. 
The  master  of  every  ship,  whether  emigrant  ship  or  not,  which  is 
to  carry  steerage  passengers  from  the  British  Islands  to  a  port 
outside  Europe,  and  not  in  the  Mediterranean,  or  on  a  Colonial 
voyage,  must  give  faciUties  for  her  inspection,  at  any  British  port 
at  which  he  arrives,  to  the  emigration  officer  there,  and  in  the  case 
of  a  British  ship  to  the  consul  at  any  port  elsewhere,  under  a  penalty 
of  £50.  If  any  emigrant  ship,  after  clearance,  is  detained  in  port 
more  than  seven  days,  or  puts  into  or  touches  at  any  port  in  the 
British  Islands,  she  must  not  proceed  to  sea  again  until — {a)  there 
has  been  laden  on  board  such  further  supply  of  pure  water,  whole- 
some provisions  of  the  requisite  kind  and  qualities,  and  medical 
stores  as  is  necessary  to  make  up  the  full  quantities  of  those  articles 
required ;  and  (6)  any  damage  which  the  ship  has  sustained  has 
been  effectually  repaired  ;  and  (c)  the  master  has  obtained  another 
certificate  of  clearance.  The  master  is  hable  to  a  fine  of  £100  if  he 
is  guilty  of  a  breach  of  these  regulations. 

If  any  emigrant  ship,  after  clearance,  puts  into  or  touches  at 
any  port  in  the  British  Islands,  the  master  must,  within  twelve 
hours,  report  in  writing  his  arrival  and  the  cause  of  his  putting 
back,  and  the  condition  of  his  ship  and  her  provisions,  etc.,  to  the 
emigration  officer  at  the  port,  and  must  produce  the  master's  Ust 
of  passengers,  under  a  penalty  of  £20.  If  the  owner  of  an  emigrant 
ship  is  aggrieved  by  the  refusal  of  an  emigration  officer  of  a  certifi- 
cate for  clearance,  he  may  appeal  to  a  court  of  survey  for  the  port 
or  district  where  the  ship  for  the  time  being  is.  Where  a  survey 
of  a  ship  is  made  for  the  purpose  of  a  certificate  for  clearance,  the 
person  so  appointed  to  make  the  survey  must,  if  so  required  by 
the  owner,  be  accompanied  on  the  survey  by  some  person  appointed 
by  the  owner,  and  in  such  case,  if  the  two  persons  agree,  there  is 
no  appeal  to  the  Court  of  Survey.  If  any  emigrant  ship — (a)  pro- 
ceeds to  sea  without  the  master  having  obtained  the  certificate  of 
clearance ;  or  (b)  having  proceeded  to  sea,  puts  into  any  port  in 
the  British  Islands  in  a  damaged  state,  and  attempts  to  leave  that 
port,  with  steerage  passengers  on  board,  without  the  master  having 
obtained  the  proper  certificate  of  clearance,  the  ship  is  to  be  for- 
feited to  the  Crown,  and  may  be  seized  by  smy  officer  of  customs 
if  found  within  two  years  from  the  conmiission  of  the  offence  in 
any  port  in  His  Majesty's  dominions.    The  Board  of  Trade  may 


release,  if  they  think  fit,  any  such  forfeited  ship  on  payment  to  the 
Crown  of  a  sum  not  exceeding  £2,000. 

Passengers*  Contracts  in  Emigrant  Ships. 

If  any  person,  except  the  Board  of  Trade  and  their  subordinates, 
receives  any  money  from  any  person  for  a  passage  as  a  steerage 
passenger  in  any  ship,  or  for  a  passage  as  a  cabin  passenger,  in  any 
emigrant  ship,  proceeding  from  the  British  Islands  to  any  port  out 
of  Europe  and  not  within  the  Mediterranean  Sea,  he  must  give  to 
the  person  paying  the  same  a  contract  ticket  signed  by,  or  on 
behalf  of,  the  owner,  charterer,  or  master,  and  printed  in  plain  and 
legible  characters,  in  the  form  approved  by  the  Board  of  Trade 
and  published  in  the  London  Gazette,  The  penalty  for  failure  to 
comply  with  these  requirements  is  a  fine  of  £50.  Such  contract 
tickets  are  not  liable  to  stamp  duty.  Any  question  arising  respect- 
ing the  breach  of  any  stipulation  in  such  contract  ticket  may,  at 
the  option  of  any  passenger  interested,  whether  a  steerage  or  cabin 
passenger,  be  tried  before  a  court  of  sununary  jurisdiction,  and  the 
court  may  award  to  the  complainant  such  damages  and  costs  as 
they  think  just,  not  exceeding  the  amoimt  of  the  passage  money 
specified  in  the  contract  ticket  and  £20  in  addition,  unless  the 
passenger  has  obtained  redress  under  any  other  provision.  A 
passenger  who  fails  to  produce  his  contract  ticket,  without  good 
cause,  on  demand  by  a  proper  officer,  or  an  owner  or  charterer 
who  fails  in  the  like  way  to  produce  the  counterpart  of  such  a 
ticket,  is  Uable  to  a  fine  of  £10 ;  and  a  penalty  of  £20  is  imposed 
on  anyone  altering  or  inducing  anyone  to  part  with,  or  destroy,  a 
contract  ticket,  except  that  of  a  consenting  cabin  passenger. 
For  all  matters  concerning  "  passage  brokers  "  and  "  emigrant 

runners,"  see  Sections  341-358  of  the  Act  of  1894. 

t 

Sanitary  Regulations  as  to  Steerage  Passengers. 

Sanitary  and  medical  regulations  for  emigrant  ships  proceeding 
from  the  British  Islands  to  a  British  possession  (including  pro- 
hibiting emigration  from  a  port  when  cholera  or  other  epidemic  is 
generally  prevalent  in  the  British  Islands  or  a  part  thereof),  or 
reducing  the  number  of  steerage  passengers  allowed  to  be  carried 
in  an  emigrant  ship  generally  or  from  any  particular  ports  in  the 
British  Islands ;  for  pernutting  the  use  on  board  emigrant  ships  of 
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apparatus  for  distilling  water  and  for  defining,  in  such  case,  the 
quantity  of  fresh  water  to  be  carried  in  tanks  and  casks  for  the 
steerage  passengers ;  for  requiring  duly  authorised  medical  prac- 
titioners to  be  carried  in  emigrant  ships  where  they  would  not 
otherwise  be  required  to  be  carried,  may  be  made  by  Order  in 
Coimcil.  Obedience  to  such  regulations  may  be  exacted  by  the 
medical  officer  and  master  ;  and  failure  to  obey  them,  or  obstruct- 
ing those  officers  in  performing  their  duties  thereimder,  or  being 
riotous  and  insubordinate,  entails  a  fine  of  £2,  which  may  be  accom- 
panied with  imprisonment  for  a  period  not  exceeding  one  month. 
Spirits  must  not  during  the  voyage  be  sold  directly  or  indirectly  in 
any  emigrant  ship  to  any  steerage  passenger  under  a  penalty  of  £10, 

Maintenance  after  Arrival. 

Every  steerage  passenger  in  an  emigrant  ship  is  entitled,  under 
a  penalty  of  £5,  to  sleep  in  the  ship  for  at  least  forty-eight  hours 
after  his  arrival  at  the  end  of  his  voyage,  and  to  be  maintained 
on  board  in  the  same  manner  as  during  the  voyage,  unless  within 
that  period  the  ship  leaves  the  port  in  the  further  prosecution  of 
her  voyage. 

Detention  and  Wrongful  Landing  of  Passengers. 

Steerage  passengers  are  entitled,  if  a  passage  is  not  provided  for 
them,  according  to  their  contract,  for  a  voyage  from  the  British 
Islands  to  a  port  outside  Europe  and  not  in  the  Mediterranean,  or 
on  a  Colonial  voyage,  when  they  are  ready  to  embark,  according 
to  notice  (and  the  passage  has  been  paid  for),  either  in  the  ship 
named  or  an  equally  eligible  one  sailing  ten  days  afterwards,  and 
have  not  in  the  latter  case  been  paid  subsistence  money,  to  recover 
smnmarily  all  money  they  have  so  paid,  and  compensation  up  to 
£10  for  the  loss  and  inconvenience  so  caused.  If  any  ship,  whether 
an  emigrant  ship  or  otherwise,  does  not  actually  put  to  sea  and 
proceed  on  her  intended  voyage  before  3  o'clock  in  the  afternoon 
of  the  day  next  after  the  day  of  embarkation  appointed  in  the 
contract,  it  must  pay  subsistence  money  to  every  steerage  passenger 
till  the  ship  proceeds  on  her  voyage,  at  a  fixed  rate,  viz. :  For  each 
of  the  first  ten  days  of  detention,  Is.  6d. ;  and  for  every  subse- 
quent day,  3s.  for  each  statute  adult.  But  if  the  steerage  passen- 
gers are  maintained  on  board  as  if  the  voyage  had  begun,  subsistence 
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money  is  not  payable  for  the  first  two  days  after  embarkation, 
nor  if  the  ship  is  unavoidably  detained  by  wind  or  weather,  or  other 
cause  which,  in  the  opinion  of  the  emigration  officer,  is  beyond  the 
control  of  the  owner,  charterer,  or  master.    If  a  steerage  passenger 
is  landed  from  any  ship,  whether  an  emigrant  ship  or  not,  at  a 
port  other  than  the  port  at  which  he  has  contracted  to  land,  unless 
with  his  previous  consent,  or  unless  the  landing  is  rendered  neces- 
sary by  perils  of  the  sea  or  other  unavoidable  accident,  the  master 
is  hable  for  each  offence  to  a  fine  not  exceeding  £50.     It  is  to  be 
borne  in  mind  that  all  these  various  regulations  do  not   exclude 
any  right  of  action  which  a  passenger  may  have,  by  reason  of  any 
special  contract,  against  the  owner  or  the  master  of  the    ship 
independently  of  the  statutory  provisions  of  the  Merchant  Shipping 
Acts. 

Provisions  in  Case  of  Wreck. 

Where  any  emigrant  ship  has,  while  in  any  port  of  the  British 
Islands,  or  after  the  commencement  of  the  voyage,  been  wrecked 
or  otherwise  rendered  imfit  to  proceed  on  her  intended  voyage,  or 
returns  damaged  thereto,  the  master,  charterer,  or  owner  must, 
within  forty-eight  hours,  give  to  the  nearest  emigration  officer  a 
written  undertaking,  in  the  former  case,  that  he  will  embark  and 
convey  the  steerage  passengers  in  some  other  eligible  ship,  to  sail 
within  six  weeks,  to  the  port  for  which  their  passage  has  been 
taken ;   or,  in  the  latter  case,  that  the  same  ship  will  sail  again 
within  six  weeks.    In  either  of  the  above  cases,  the  owner,  charterer, 
or  master  must,  until  the  steerage  passengers  proceed  on  their 
voyage,  either  lodge  or  maintain  them  on  board  in  the  same  manner 
as  if  they  were  at  sea,  or  pay  either  to  the  steerage  passengers  or 
(if  they  are  lodged  and  maintained  in  any  hulk  or  estabhshpient 
under  the  Board  of  Trade)  to  the  emigration  officer,  subsistence 
money  at  the  rate  of  Is.  6d.  a  day  for  each  statute  adult.     If  the 
substituted  ship  or  the  damaged  ship  does  not  sail  within  the  time 
specified,  the  steerage  passengers,  or  the  emigration  officer,  can 
recover  summarily  the  passage  money  paid.    The  emigration  officer 
may,  if  he  thinks  it  necessary,  direct  that  the  steerage  passengers 
be  removed  from  any  damaged  emigrant  ship  at  the  master's 
expense,  and  if  any  steerage  passenger  refuses  to  leave  the  ship 
he  is  liable  to  a  fine  of  40s.  or  to  imprisonment  for  one  month, 


74 


MARINE  LAW 


PASSENGERS  AND   PASSENGER   SHIPS 


75 


I 


If  any  passenger,  whether  cabin  or  steerage,  is  taken  off  any  ship 
which  is  carrying  any  steerage  passenger  on  a  voyage  from  any 
port  of  the  British  dominions,  and  the  ship  is  damaged,  wrecked, 
or  otherwise  destroyed,  or  if  any  such  passenger  is  picked  up  at 
sea  from  any  boat,  raft,  or  otherwise,  a  Secretary  of  State,  if  the 
port  to  which  such  wrecked  passenger  is  conveyed  is  in  the  United 
Kingdom,  and  a  governor  in  a  British  possession,  and  a  British 
consular  of&cer  elsewhere,  may  defray  all  or  part  of  the  expenses 
thereby  incurred.  If  any  passenger,  whether  a  cabin  or  a  steerage 
passenger,  from  any  ship  which  is  carrying  any  steerage  passenger 
on  a  voyage  from  any  part  of  His  Majesty's  dominions,  finds  him- 
self, witiiout  any  fault  of  his  own,  at  any  port  outside  the  British 
Islands  other  than  the  port  for  which  the  ship  was  originally  bound, 
the  governor  in  a  British  possession  and  the  consular  of&cer  else- 
where may  forward  the  passenger  to  his  intended  destination, 
unless  the  master,  within  forty-eight  hours  of  the  arrival  of  the 
passenger,  gives  a  written  undertaking  to  forward,  within  six 
weeks,  the  passenger  to  his  original  destination.  A  passenger  so 
forwarded  by  a  governor  or  British  consular  ofi&cer  is  not  entitled 
to  the  return  of  his  passage  money,  or  to  any  compensation  for 
loss  of  passage.  All  expenses  incurred  by  the  authority  of  a 
Secretary  of  State,  or  governor,  in  respect  of  a  wrecked  passenger, 
or  in  forwarding  a  passenger  to  his  destination,  including  the 
cost  of  maintenance  until  forwarded,  are  a  debt  due  to  the  Crown 
from  the  owner,  charterer,  or  master.  The  sum  recovered  must 
not  exceed  twice  the  total  amount  of  passage  money  received  by 
the  ship  in  respect  of  the  whole  number  of  passengers,  whether 
cabin  or  steerage,  who  embarked  in  the  ship.  Any  steerage  pas- 
sage or  compensation  money  may  be  insured  by  a  person  liable  to 
incur  any  such  risk. 

Voyages  to  the  United  Kingdom. 

The  master  of  every  ship  bringing  steerage  passengers  to  the 
British  Islands  from  any  port  out  of  Europe  and  not  within  the 
Mediterranean  Sea,  must,  within  twenty-four  hours  after  arrival, 
deUver  to  the  emigration  of&cer  a  correct  list,  signed  by  the  master, 
and  specifjdng  the  name,  age,  and  caUing  of  every  steerage  passenger 
embarked,  and  the  port  at  which  he  embarked,  and  showing  also 
any  birth  which  has  occurred  amongst  the  steerage  passengers, 


and,  if  any  steerage  passenger  has  died,  his  name  and  the  supposed 
cause  of  his  death.  For  failure  to  comply  with  this  regulation, 
the  master  is  liable  to  a  fine  of  £50  ;  and  if  there  are  more  steerage 
passengers  on  board  than  allowed  by  the  Merchant  Shipping  Act 
for  such  a  voyage,  the  master  is  Hable  to  a  fine  of  £10  for  each 
statute  adult  constituting  such  excess.  The  master  must  also  issue 
to  steerage  passengers  proper  provisions  and  water,  in  the  same 
quantities  as  those  required  in  the  case  of  emigrant  ships  sailing 
from  the  British  Islands,  under  a  penalty  of  £50.  Where  a  ship 
which  is  not  a  British  ship  carries  passengers,  whether  cabin  or 
steerage,  to  or  from  any  port  in  the  United  Kingdom,  as  the  port 
of  destination  or  the  port  of  departure  of  such  ship,  the  provisions 
with  respect  to  registration  of  births  and  deaths  occurring  on 
board  apply  as  if  it  were  a  British  ship. 
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CHAPTER  IV 


AFFREIGHTMENT 


General. 


Affreightment  is  the  name  given  to  a  contract  by  which  a  ship- 
owner undertakes  to  carry  goods  in  his  ship  for  reward,  such  reward 
being  known  by  the  name  of  "  freight."  The  person  for  whom  the 
goods  are  carried  is  sometimes  called  the  "  freighter."  The  con- 
tract may  be  made  (a)  between  the  shipowner  and  a  person  who 
hires  the  use  of  the  ship  for  carrying  his  own  goods  or  those  of 
other  persons  ;  or  (b)  between  the  shipowner  and  each  of  a  number 
of  persons  who  ship  goods  in  that  particular  ship.  In  the  former 
case  the  contract  is  generally  expressed  in  a  charter  party,  and 
the  ship  is  called  a  "  chartered  ship,"  although  the  contract  of 
affreightment  does  not  really  require  a  charter  party  to  be  made. 
In  the  latter  case  the  ship  is  called  a  "  general  ship,"  and  the  con- 
tract is  generally  expressed  in  writing  by  a  document  which  is 
called  a  bill  of  lading.  Charter  parties  and  bills  of  lading  will  be 
dealt  with  in  separate  chapters,  whilst  the  present  chapter  is  devoted 
to  the  question  of  affreightment  in  general. 

Contract  of  Carriage. 

At  conunon  law,  in  the  absence  of  any  expressed  agreement,  a 
shipowner  imphedly  undertakes  that  all  goods  entrusted  to  him 
for  carriage  shall,  so  long  as  they  remain  with  him,  be  carried 
safely.  A  delivery  of  goods  to  carry  them  or  otherwise  to  manage 
them  for  a  reward  to  be  paid  for  the  same  is  of  two  kinds,  either 
a  deUvery  to  one  who  exercises  a  pubUc  employment,  or  a  deUvery 
to  a  private  person.  If  it  is  to  a  person  of  the  first  variety,  and  he 
is  to  have  a  reward,  he  is  bound  to  answer  for  the  goods  in  all 
events.  The  law  charges  the  shipowner,  common  carrier,  common 
hoyman,  etc.,  to  carry  goods  safely  against  all  events,  except  acts 
of  God  and  of  the  enemies  of  the  King.  "  However  great  the 
force  may  be,  as  if  a  multitude  of  people  should  rob  him,  never- 
theless he  is  chargeable.    This  doctrine  has  been  contrived  by  the 
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policy  of  the  law  for  the  protection  of  all  persons,  the  necessity  of 
whose  affairs  obliges  them  to  trust  these  kinds  of  persons,  that 
they  may  be  safe  in  their  ways  of  deaUng,  because  these  carriers 
might  have  an  opportunity  of  undoing  all  persons  that  had  deaUngs 
with  them  by  combining  with  thieves,  etc.,  and  yet  doing  it  in 
such  a  clandestine  manner  as  would  not  be  possible  to  be  dis- 
covered "  (per  Lord  Holt,  in  Coggs  v.  Bernard,  1703, 2  Ld.Raymond 
909). 

The  following  two  quotations  will  further  explain  the  nature  of 
the  contract  of  carriage  by  sea.  "  Every  shipowner  who  carries 
goods  for  hire  in  his  ship,  whether  by  inland  navigation,  or  coast- 
ways  or  abroad,  undertakes  to  carry  them  at  his  own  absolute  risk, 
the  act  of  God,  or  of  the  Queen's  enemies  alone  excepted,  unless, 
by  agreement  between  himself  and  a  particular  freighter  on  a 
particular  voyage  or  on  particular  voyages,  he  Umits  his  Uability 
by  further  exceptions  "  (per  Brett,  J.,  in  Lever  Alkali  Co.  v.  Johnson, 
1874,  L.R.  9  Ex.  338).  "  By  the  common  law  of  the  country, 
which  in  this  respect  is  stricter  than  either  the  civil  law  or  the  law 
of  many  continental  nations,  a  carrier  at  sea  was  liable  for  loss  or 
damage  to  goods,  except  only  in  the  event  of  accidents  caused  by 
the  act  of  God  or  of  the  King's  enemies  "  (per  Bowen,  L.J.,  in 
Hamilton  v.  Pandorf,  1886,  17  Q.B.D.  683). 

Seaworthiness  of  Ship. 

The  shipowner  impliedly  agrees  that  the  ship  shall  be  seaworthy 
at  the  time  of  sailing,  that  is,  that  it  will  be  ready  and  fit  to  receive 
the  cargo  agreed  to  be  carried.  Also,  the  contract  of  carriage  must 
be  one  which  the  shipowner  is  able  to  perform,  that  is  to  say,  it 
must  not  be  an  impossibiUty  (Esposito  v.  Bowden,  1857, 27  L.  J.  OB 
25). 

This  question  of  seaworthiness  is  of  great  importance,  and  the 
duty  imposed  upon  the  shipowner  is  an  absolute  one.  The  sea- 
worthiness is  warranted,  and  this  warranty  can  be  excluded  only 
by  express  terms  in  the  contract  relating  to  affreightment  (Rathbone 
V.  Mc  Iver,  1903,  2  K.B.  378).  "  The  imphed  obUgation  of  the 
shipowner  to  use  all  reasonable  means  to  insure  the  *  seaworthiness 
of  the  ship  for  the  voyage '  within  Section  458  of  the  Merchant 
Shipping  Act,  1894,  appUes  only  to  equipment ;  a  ship  is  not 
unseaworthy  within  this  phrase  by  reason  of  non-employment  or 
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misemployment  of  appliances,  if  the  appliances  are  at  hand  for 
use.  If  the  ship  is  found  to  be  unseaworthy  before  sailing,  and 
the  defect  cannot  be  remedied  within  a  reasonable  time,  the  char- 
terer is  entitled  to  throw  up  the  contract.  The  ship  must  be  fit 
in  design,  structure,  condition,  and  equipment  to  encounter  the 
perils  of  the  voyage.  The  ship  must  not  only  be  seaworthy  before 
loading,  but  must  be  seaworthy  with  the  cargo  the  shipowner 
imdertakes  to  carry  at  the  time  of  loading.  There  is  also  an  abso- 
lute warranty  by  the  shipowner,  who  has  agreed  to  take  a  particular 
cargo,  that  his  ship  is  fit  to  receive  that  cargo  ;  but  this  warranty 
is  not  a  continuing  warranty,  and  defaults  occurring  after  the 
period  of  loading  are  not  breaches  of  this  warranty  (Mc  Fadden  v. 
Blue  Star  Line,  1905,  1  K.B.  697).  The  shipowner  is  always 
responsible  for  loss  or  damage  to  the  goods,  however  caused,  if  the 
ship  was  not  in  a  seaworthy  condition  when  the  voyage  was  com- 
menced, and  if  the  loss  would  not  have  arisen  but  for  such  unsea- 
worthiness. This  is  so,  although  the  shipowner  may  have  taken 
all  reasonable  pains  and  precautions  to  make  the  ship  seaworthy, 
if,  in  fact,  he  has  failed  to  make  her  so.  He  undertakes  absolutely 
that  she  shall  be  fit,  on  sailing  upon  the  voyage,  to  carry  the  cargo 
which  she  has  on  board,  and  with  it  to  encounter  safely  whatever 
perils  a  ship  of  that  kind  may  fairly  be  expected  to  be  exposed  to 
in  the  course  of  the  voyage  at  that  season  of  the  year  {Kopitoff 
V.  Wilson,  1876,  1  Q.B.D.  377).  The  ordinary  impUed  under- 
takings of  the  shipowner  to  provide  a  ship  that  is  fit  for  the  cargo, 
and  to  have  her  seaworthy  for  the  voyage  on  sailing,  are  not  affected 
by  the  exemptions  in  the  bill  of  lading  unless  that  is  clearly 
stipulated."  (Stephens.)  In  the  case  of  the  "  Thorsa,"  1916, 
85  L.J.P.  226,  it  was  held  that  a  ship  otherwise  well  found  but 
where  damage  was  done  by  bad  stowage,  was  not  thereby  rendered 
unseaworthy. 

The  above  summary  of  the  law  as  to  seaworthiness  is  derived 
from  a  large  number  of  decided  cases,  but  it  is  unnecessary  to  cite 
the  same.  The  general  principles  will  be  sufficiently  gathered 
from  those  cases  to  which  reference  has  just  been  made. 

Loading  the  Ship. 

The  next  point  to  be  considered  in  connection  with  the  contract 
of  carriage  is  the  loading  of  the  ship,  which  must,  as  has  been 
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pointed  out,  be  in  every  way  proper  for  the  work  of  carriage.     In 
the  absence  of  any  special  agreement  or  of  any  proved  custom  to 
the  contrary,  the  shipper  must  deliver  the  goods  which  he  wishes 
to  be  carried  at  the  particular  place  where  the  ship  is  lying.     By 
the  special  terms  of  a  charter  party  or  a  bill  of  lading  there  may 
be  certain  stipulations  as  to  the  place  where  a  ship  shall  be,  but 
this  point  will  be  dealt  with  at  a  later  stage.    Until  the  goods  are 
taken  over  by  the  shipowner  or  the  master,  acting  as  the  ship- 
owner's agent,  they  are  at  the  risk  of  the  shipper.    The  liabiUty 
of  the  shipowner  does  not  begin  until  the  goods  have  been  delivered 
and  stowed  on  board.     The  stowage  is  a  duty  which  is  undertaken 
by  the  shipowner  or  the  master,  in  the  absence  of  any  agreement 
to  the  contrary,  and  if  any  injury  is  sustained  by  the  goods  owing 
to  improper  stowage,  the  shipper  is  entitled  to  claim  damages  for 
the  same.    The  terms  of  a  charter  party  or  of  a  bill  of  lading  may 
create  an   exception.     But   in   the  present   chapter  the  general 
principles  of  UabiHty  are  being  considered,  and  the  estabUshed 
rule  is  that  the  shipowner  or  master  having  accepted  the  goods 
for  carriage  are  responsible,  pnmd  facie,  for  seeing  that  they  are 
properly  stowed     As  to  the  carriage  of  certain  classes  of  goods, 
reference  will  be  made  later  on. 

Dispatch. 

In  the  case  of  carriage  of  goods  on  land,  it  is  an  impUed  term  of 
the  contract  of  carriage  that  there  shaU  be  no  unreasonable  delay 
in  forwarding  the  goods  to  their  destination.  In  the  same  way 
when  goods  are  forwarded  by  sea,  it  is  presumed  that  the  ship 
which  carries  them  will  sail  at  the  stipulated  time,  or,  if  there  is 
no  fixed  date  of  saihng,  within  a  reasonable  time  (Tully  v.  Howling, 
1877,  2  Q.B.D.  182).  The  failure  of  the  ship  to  sail  within  a  reason- 
able time  will  be  a  good  ground  for  the  shipper  refusing  to  be  bound 
by  his  contract  of  carriage.  In  time  of  war  an  exception  is  per- 
missible, if  there  is  an  order  in  existence  which  compels  the  ship 
to  sail  under  convoy.  The  voyage  must  be  completed  without 
unnecessary  delay.  The  generally-accepted  rule  is  that  the  ordinary 
route  of  the  voyage  must  be  taken  (The  Teutonia,  1872,  L.R.  4  C.P. 
171).  But  deviation  is  permissible  in  certain  cases,  especially 
when  the  alteration  in  the  course  is  for  the  purpose  of  saving  life. 
A  state  of  war  in  existence  may  also  provide  a  further  exception. 


80 


MARINE  LAW 


just  as  stress  of  weather  and  other  similar  events  ;  but  apart  from 
these  it  is  an  impHed  condition  of  the  carriage  of  goods  by  sea  that 
the  voyage  shall  be  commenced  punctually,  that  it  shall  be  carried 
out  expeditiously,  and  that  the  goods  shall  be  at  their  port  of 
destination  within  a  reasonable  time. 

Perils  of  the  Sea. 

It  must  be  obvious,  however,  owing  to  the  very  nature  of  the 
carriage  of  goods  by  sea,  that  the  master  of  the  ship  must  have  a 
considerable  latitude  under  special  circmnstances.  Primd  facie,  as 
has  akeady  been  seen,  the  law  as  to  carriage  by  sea  is  similar  in 
many  respects  to  carriage  by  land.  A  proper  vehicle  for  convey- 
ance, adequate  accommodation,  punctual  dispatch,  and  expedition 
in  arriving  at  the  prescribed  destination  are  imperative.  But  the 
perils  of  the  sea  may  be  such  as  to  present  dif&culties  unknown  in 
the  case  of  transit  on  land.  And  for  this  reason  the  master  of  a 
ship  has  powers  conferred  upon  him  of  a  special  character.  Gener- 
ally speaking,  he  has  a  right  to  do  whatever  a  prudent  man  might 
be  expected  to  do  in  exceptional  circumstances.  Thus,  in  spite  of 
the  contract  entered  into  which  compels  him  to  deUver  the  goods 
consigned  at  the  fixed  destination,  the  master  may  even  sell  the 
goods  if  they  are  so  damaged  in  the  course  of  transit  as  to  be  unlikely 
to  be  of  benefit  to  the  consignee  at  the  time  of  dehvery.  And  even 
if  he  does  not  think  it  necessary  to  go  to  this  extent,  he  has  full 
power  to  tranship  them  and  to  do  all  other  things  which  a  prudent 
man  would  do  in  order  to  insure  as  much  safety  as  possible  to  what 
is  consigned  to  his  care.  The  liabihty  of  the  shipowner  in  such 
cases  will  depend  entirely  upon  the  terms  under  which  the  goods 
were  shipped,  and  for  further  information  on  this  point  the  chapters 
relating  to  charter  parties  and  bills  of  lading  must  be  referred  to. 
The  right  of  jettison  will  also  be  dealt  with  at  a  later  stage. 

The  Law  governing  Affreightment. 

In  considering  international  matters,  it  is  obvious  that  difficul- 
ties must  sometimes  arise  as  to  the  particular  law  which  should 
govern  the  construction  of  the  contract  of  carriage.  The  parties 
ought  to  take  care  that  difficulties  of  this  kind  cannot  arise,  which 
they  can  do  if  an  agreement  is  arrived  at  between  them  as  to  the  law 
which  shall  prevail.    In  the  absence  of  any  such  special  agreement. 
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there  is  a  strong  presumption  that  it  is  the  law  of  the  ship's 
flag  which  should  prevail.     Where  a  contract  made  in  one  place  is 
to  be  performed  entirely  in  another  place  at  which  the  law  is  different 
the  presumption  is  that  the  law  of  the  place  of  performance  is' 
that  which  is  to  determine  its  effect.    It  is  interesting  to  note 
the  words  of  Lord  Justice  Bowen  in  this  connection  in  the  case  of 
Jacobs  V.  Credit  Lyonnais,  1884,  12  Q.B.D.  589,  where  he  says  • 
"  It  is  obvious,  however,  that  the  subject-matter  of  each  contract 
must  be  looked  at  as  well  as  the  residence  of  the  contracting  parties 
or  the  place  where  the  contract  is  made.    The  place  of  performance 
IS  necessarily,  in  many  cases,  the  place  where  the  obhgations  of  the 
contract  will  have  to  be  enforced ;  and  hence,  as  well  as  for  other 
reasons,  has  been  introduced  another  canon  of  construction  to  the 
effect  that  the  law  of  the  place  of  fulfilment  of  a  contract  deter- 
mines Its  obligations.    But  this  maxim,  as  weU  as  the  former 
must,  of  course,  give  way  to  any  inference  that  can  legitimately 
be  drawn  from  the  character  of  the  contract,  and  the  nature  of  the 
transaction.    In  most  cases,  no  doubt,  when  a  contract  has  to  be 
wholly  performed  abroad,  the  reasonable  presumption  may  be  that 
It  is  intended  to  be  a  foreign  contract  determined  by  foreign  law  • 
but  this  prima  facie  view  is  in  its  turn  capable  of  being  rebutted 
by  the  expressed  or  implied  intention  of  the  parties  as  deduced 
from  other  circumstances.    Again,  it  may  be  that  the  contract  is 
partly  to  be  performed  in  one  place  and  partly  in  another.    In 
such  a  case  the  only  certain  guide  is  to  be  found  in  applying  sound 
ideas  of  business  convenience  and  sense  to  the  language  of  the  con- 
tract Itself,  with  a  view  to  discovering  from  it  the  true  intention  of 
the  parties.     Even  in  respect  of  any  performance  that  is  to  take 
place  abroad,  the  parties  may  still  have  desired  that  their  liabilities 
ajid  obligations  shall  be  governed  by  EngHsh  law ;   or  it  may  be 
that  they  have  intended  to  incorporate  the  foreign  law  to  regulate 
the  method  and  manner  of  performance  abroad,  without  altering 
any  of  the  incidents  which  may  attach  to  the  contract  according 
to  English  law.     Stereotyped  rules  laid  down  by  juridical  writers 
cannot,  therefore,  be  accepted  as  infaUible  canons  of  interpretation 
m  these  days  when  commercial  transactions  have  altered  in  char- 
acter and  mcreased  in  complexity,  and  there  can  be  no  hard  and 
fast  rule  by  which  to  construe  the  multiform  commercial  agreements 
with  which  in  modem  times  we  have  to  deal  " 
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The  American  Harter  Act. 

Owing  to  the  large  trade  which  is  carried  on  between  this  country 
and  the  United  States,  it  is  important  to  notice  this  Act  of  Congress 
which  was  passed  in  1893,  especially  as  its  provisions  are  often 
expressly  incorporated  in  contracts  of  affreightment,  and  because 
the  American  courts  apply  its  provisions  without  any  express 
incorporation,  whether  the  carrying  ship  is  American  or  one  of  any 
other  nationality.  Even  when  the  contract  has  been  validly  made 
in  a  foreign  country,  the  American  courts  will  not  give  effect  to 
exceptions  in  it,  which  are  contrary  to  the  Harter  Act,  if  the  cargo 
is  to  be  delivered  at  any  American  port.  The  Harter  Act  of  the 
United  States  makes  void,  as  contrary  to  pubUc  pohcy,  all  clauses 
exempting  the  shipowner  from  Uability  for  his  own  or  his  servants' 
negUgence.  Limitations  of  habihty  in  the  contract  must  be  reason- 
able in  order  to  be  valid,  and  a  clause  of  that  kind  is  looked  upon 
as  unreasonable.  A  contract  of  affreightment  made  in  an  American 
port  by  an  American  shipper  with  an  English  steamship  company 
doing  business  there,  for  the  shipment  of  goods  there  and  their 
carriage  to  and  deUvery  in  England,  where  the  freight  is  payable 
m  EngUsh  currency,  is  an  American  contract,  and  governed  by 
American  law  so  far  as  regards  the  effect  of  a  stipulation  exempting 
the  company  from  responsibiUty  for  the  neghgence  of  its  servants 
in  the  course  of  the  voyage.  Therefore  the  American  courts  will 
not  give  effect  to  a  clause  which  is  contrary  to  the  provisions  of 
the  Harter  Act,  where  the  contract  is  governed  by  the  law  of  the 
United  States,  nor  where  the  performance  is  to  be  wholly  or  partly 
within  the  United  States,  even  though  the  contract  has  been  made 
abroad  with  reference  to  some  other  law  by  which  the  clauses  are 
vaUd,  and  even  though  there  is  an  express  agreement  of  the  parties 
that  the  contract  shall  be  governed  by  that  other  law.  An 
interesting  and  recent  case  referring  to  this  Act  is  Anthony 
Hordern  &  Sons,  Ltd.  v.  Commonwealth  and  Dominion  Line,  Ltd., 
1917,  2  K.B.  420. 

Effect  of  the  Harter  Act. 

The  Harter  Act  prevents  a  shipowner  from  inserting  in  any  con- 
tract of  carriage  clauses  which  reUeve  him  from  liabiUty  for  conse- 
quences of  "  negligence,  fault,  or  failure  in  proper  loading,  stowage. 
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custody,  care,  or  proper  deHvery  "  of  the  cargo,  or  which  diminish 
or  avoid  the  obUgation  to  exercise  due  diligence  properly  to  equip, 
man,  and  make  the  vessel  seaworthy  and  capable  of  performing  her 
intended  voyage ;  but  it  exempts  the  shipowner  from  habihty  for 
consequences  of  "  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  the  vessel,"  as  well  as  for  certain  other  perils,  provided  he 
has  used  "  due  diligence  to  make  the  said  vessel  in  all  respects 
seaworthy,  and  properly  manned,  equipped,  and  supplied."   Under 
neither  the  EngHsh  nor  American  law  is  a  shipowner  prohibited 
from  inserting  a  clause  exempting  him  from  the  absolute  warranty 
of  seaworthiness  of  the  ship  on  saihng,  provided  he  has  used  due 
dihgence.    The  mere  fact  that  the  owner  provides  a  vessel  properly 
constructed  and  equipped  is  not  conclusive  that  the  owner  has 
exercised  due  dihgence  within  the  meaning  of  the  Act,  for  the 
dihgence  required  is  dihgence  on  the  part  of  the  owner's  servants 
in  the  use  of  the  equipment  before  the  commencement  of  the  voyage 
and  until  it  has  actually  commenced,  and  the  law  recognises  no 
distinction  founded  on  the  character  of  the  servants  employed  to 
accomplish  that  result.     A  vessel  to  be  seaworthy  is  not  required 
to  be  impregnable  to  the  assaults  of  the  elements,  but  the  test  is 
whether  or  not  she  is  reasonably  fit  for  the  contemplated  voyage. 
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CHAPTER  V 

CHARTER  PARTIES 

Definition. 

A  CHARTER  party  is  an  agreement  by  which  a  shipowner  agrees 
to  place  an  entire  ship,  or  a  part  of  it,  at  the  disposal  of  a  mer- 
chant or  other  person  for  the  conveyance  of  goods,  binding  the 
shipowner  to  transport  them  to  a  particular  place,  for  a  sum  of 
money,  which  the  merchant  undertakes  to  pay  as  freight  for  their 
carriage.  (Maude  and  Pollock  on  Shipping.)  The  merchant  or  other 
person  whose  goods  are  to  be  conveyed  in  the  ship  is  called  the 
charterer.  It  will  be  obvious  at  once  how  a  charter  party  differs 
from  a  bill  of  lading.  The  former  deals  with  the  hire  of  a  ship  or 
a  portion  thereof,  whilst  a  bill  of  lading  is  a  document  which  is 
given  as  a  species  of  receipt — although  it  is  also  a  document  of 
title  to  the  goods  mentioned  therein — for  a  single  article  or  for  a 
number  of  articles,  made  up,  if  need  be,  in  a  parcel  to  be  carried 
on  board  ship  and  to  be  delivered  up  at  the  end  of  the  voyage. 

The  name  is  derived  from  the  Latin  chartam  partiri,  "  to  divide 
the  parchment."  It  was  an  ancient  custom,  when  a  deed  was 
drawn  up,  to  write  it  in  as  many  parts  as  there  were  parties  to  the 
contract  upon  the  same  piece  of  parchment,  and  afterwards  to 
divide  the  parchment  into  these  several  parts.  Each  of  the  parties 
retained  his  part  for  use  in  case  of  dif&culties  arising  as  to  the 
terms  of  the  contract. 

Form  of  Charter  Party. 

No  special  form  is  necessary  in  drawing  up  a  charter  party,  and 
it  is  quite  possible,  and  indeed  quite  common,  to  introduce  into  it 
various  stipulations  and  provisions  which  may  be  considered 
necessary  and  convenient  in  connection  with  a  particular  voyage. 
As  the  name  impUes,  the  charter  party  contract  must  be  in  writing, 
and  as  the  general  law  of  contract  appUes  to  charter  parties  as  to 
other  legal  documents,  a  charter  party  may  be  made  under  seal. 
For   reasons   which   will   be   stated   directly,   there   are  certain 
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difficulties  connected  with  contracts  under  seal  when  entered  into  by 
persons  other  than  principals,  and  for  this  reason  alone  a  charter 
party  under  seal  is  rarely  met  with.  The  foUowing  is  a  short 
specimen  of  a  charter  party,  and  although  capabfe  of  great  elabora- 
tion,  the  majority  of  the  usual  terms  and  conditions  found  in  most 
charter  parties  are  here  set  out.  (It  must  be  borne  in  mind  that 
certain  trades  have  forms  peculiar  to  themselves,  and  these  forms 
run  into  great  length.) 

,.,.,,.,  ,     „  ,  Hull,  Jan.  1,  19... 

It  ts  this  day  mutually  agreed  between  Owners  or 

Agents,  of  the  good  Steam  Ship  or  Vessel  called  the  of  the 

measurement  of  tons  thereabouts,  now  in  the  port  of 

(or  now  at  sea  having  sailed  \  and 

That  the  said  Steamer  or  Vessel  being  tight,  staunch,  strong,  and  Ivlry 
way  fitted  for  the  voyage,  shall  with  all  convenient  speed  proceed     to 

r,.*^^;t  *-L       T     J  1        .T     ^  ^  ^^  ^^^^  thereto  as  she  may  safely 

get  and  there  load  from  the  Factors  of  the  said  Charterers  a  full  and  complete 
Cargo  of  h'  h  ih 

said  Charterers  bind  themselves  to  ship,  not  exceeding  what  she  cZ  Reason- 
ably  stow  or  carry  over  and  above  Coal  for  Bunkers  and  Ship's  use  her 
tackle  and  apparel,  provisions,  and  furniture.  The  said  Cargo  to  be 
brought  to  and  taken  from  alongside,  free  of  expense  and  risk  to  the  ship 
and  being  so  laden  shall  proceed  with  the  said  vessel,  with  all  convenient 
speed  to 

A  s  1  .  or  so  near 

thereunto  as  she  may  safely  get,  and  {the  Act  of  God,  perils  of  the  sea  fire 
on  board,  m  hulk,  or  craft,  or  on  shore,  barratry  of  the  Master  and  Crew 
enerntes,  pirates,  and  thieves,  arrests  and  restraints  of  princes,  rulers  and 
people,  collisions  stranding,  and  other  accidents  of  navigation  of  whatever 
nature  and  kind  whatsoever,  before  and  during  the  said  voyage  always 
excepted  even  when  occasioned  by  negligence,  default,  or  error  in  judgment 
of  the  Pilot,  Master,  Mariners,  or  other  servants  of  the  Shipowners  not 
answerable  for  any  loss  or  damage  arising  from  explosion,  bursting  of 
boilers,  breakage  of  shafts,  or  any  latent  defect  in  the  machinery  or  hull 
not  resulting  from  want  of  due  diligence  by  the  Owners  of  the  Ship  or  any 
of  them  or  by  the  Shi fs  Husband  or  Manager),  there  deliver  the  same,  on 
oting  paid  Freight  m  cash  at  the  rate  of 

per  ton  of  20  cwt.  delivered,  being  in  full  of  all  Port  Charges,  Pilotages 
and  Harbour  Dues  on  the  Steamer.  Charterers  paying  all  dues  and  duties 
on  me  cargo 
Cargo  to  be  loaded 
and  discharged 

{Sundays  and  holidays  excepted).  Lay  hours  to  commence  from  the  time 
i^teamer  or  Vessel  ts  ready  to  receive  and  deliver,  and  if  longer  detained 
Demurrage  to  be  paid  at  the  rate  of  pir  hour 

r/Jj\  Ji  ''^''f'^  ^^^^  ^^^  ^'^''^''^  ^^  ^^^  ^«^'^  ^^'^'^'^  or  Vessel  shall 
reserve  to  themselves  the  right  of  lien  upon  the  Cargo  laden  on  Board  for 

all  'ntT'l  ''''^  ^?'^'''^  ^^  ^^^  ^'''^^^'  ^'^^  ^''^Sht.  Demurrage,  and 
all  other  charges  whatsoever.     The  Master  is  to  sign  bills  of  Lading  at 
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such  rates  of  Freight  as  may  he  required  by  the  Charterers  or  their  Agents, 
without  prejudice  to  this  Charter  Party,  hut  at  not  less  than  chartered  rate- 

General  Average  {if  any)  as  per  York  {Antwerp  rules,  1890. 

Cash  for  the  disbursements  of  the  Steamer  or  Vessel  to  he  advanced  to 
the  extent  of  £         -  [if  required),  subject  to  insurance. 

The  Ship  has  liberty  to  call  at  any  ports  in  any  order,  to  sail  without 
Pilots,  to  tow  and  assist  Vessels  in  distress,  and  to  deviate  for  the  purpose 
of  saving  life  or  property.  All  salvage  and/or  towage  for  owners'  sole 
benefit. 

Penalty  for  non-performance  of  this  Charter,  estimated  amount  of 
Freight. 

The  Brokerage  is  payable  by  the  Ship  to  ,  at 

per  cent,  on  gross  amount  of  Freight,  and  is  due  on  signment  of  this  Charter 
party.  Ship  lost  or  not  lost,  by  whom  also  she  is  to  be  reported  and/or  cleared 
at  Customs,  Hull,  or  by  their  Agents  at  any  other  Port. 
Witness 
Witness 

[For  an  explanation  of  some  of  the  more  difficult  terms  used, 
see  the  chapter  on  "  Marine  Insurance."] 

How  the  Contract  is  Effected. 

The  contract  of  charter  party  is  most  commonly  effected  through 
the  intervention  of  a  shipbroker.  In  the  ordinary  course  of  things 
the  document,  when  signed  by  the  parties,  is  kept  by  the  ship- 
broker,  and  he  suppUes  certified  copies  of  it  whenever  required  to 
do  so.  The  shipbroker  has  no  authority  beyond  the  specific  instruc- 
tions given  to  him  in  any  particular  case.  Loading  brokers,  who 
habitually  procure  cargoes  for  vessels  on  the  berth  for  a  certain 
port  or  trade,  have  power  to  make  engagements  to  carry  goods 
in  the  ship  they  load.  They  collect  the  freight  on  the  engagements 
they  have  entered  into,  when  such  freight  is  payable  at  the  port 
of  loading  ;  and  they  frequently  supervise  the  stowage  of  the  cargo, 
though  they  do  not  accept  responsibility  to  the  shipowner  for  such 
stowage.  As  a  shipbroker  is  a  person  in  whom  personal  confidence 
is  placed,  he  cannot,  without  express  authority  or  the  impUed  assent 
of  his  principal  thereto,  delegate  his  duties.  The  actual  earning 
of  freight  under  a  charter  party  is  not  a  condition  precedent  to  the 
right  of  the  shipbroker  to  his  commission  for  procuring  the  execu- 
tion of  the  charter.  Forms  of  contract  are  sometimes  used  by 
shipbrokers  and  are  known  as  "  berth  notes."  They  vary  con- 
siderably in  form,  but  are  intended  by  the  brokers  to  free  them 
from  UabiUty  for  freight  and  demurrage,  while  giving  them  the 
right  to  engage  cargo  for  the  ship  at  a  profit. 


w 


CHARTER  PARTIES 


87 


Stamping. 

If  a  charter  party  is  under  seal,  the  usual  deed  stamp  of  10s.  is 
necessary.    Any  other  charter  party  requires  a  sixpenny  stamp. 
The  stamp  may  be  an  adhesive  one,  but  it  must  be  cancelled. 
Cancellation  is  effected  by  writing  the  party's  name  or  initials,  or 
the  name  or  initials  of  his  firm,  across  the  stamp,  and  the  true  date 
of  such  writing,  so  that  the  stamp  may  be  rendered  incapable  of 
being  used  a  second  time.    The  following  Sections  of  the  Stamp 
Act,  1891,  relating  to  the  matter  of  stamping  are  important— 
"  Section  50.— Where  a  charter  party  is  first  executed  out  of 
the  United  Kingdom  without  being  duly  stamped,  any  party 
thereto  may,  within  ten  days  after  it  has  been  first  received  in 
the  United  Kingdom,  and  before  it  has  been  executed  by  any 
person  in  the  United  Kingdom,  affix  thereto  an  adhesive  stamp 
denoting  the  duty  chargeable  thereon,  and  at  the  same  time 
cancel  such  adhesive  stamp,  and  the  instrument  when  so  stamped 
shall  be  deemed  duly  stamped. 

"Section  50.— A  charter  party  may  be  stamped  with  an 
impressed  stamp  after  execution  upon  the  following  terms,  that 
is  to  say :   {a)  Within  seven  days  after  the  execution  thereof,  on 
payment  of  the  duty,  and  a  penalty  of  4s.  6d. ;   (5)  after  seven 
days,  but  within  one  month  after  the  first  execution  thereof,  on 
payment  of  the  duty  and  a  penalty  of  £10 ;    and  shaU  not  in 
any  other  case  be  stamped  with  an  impressed  stamp." 
A  charter  party  which  has  not  been  duly  stamped  cannot  be 
given  in  evidence  in  a  court  of  law  if  it  has  been  executed  in  any 
part  of  the  United  Kingdom,  or  if  it  relates  "  to  any  property 
situate,  or  to  any  matter  or  thing  done  or  to  be  done,  in  any  part 
of  the  United  Kingdom."    If  a  charter  party  is  lost  and  it  is  desired 
to  give  secondary  evidence  of  its  contents,  the  legal  presumption 
will  be  that  the  document  was  duly  stamped,  and  the  burden  of 
proof  is  upon  the  objecting  party  to  prove  that  it  was  not  so 
stamped. 

Parties  to  the  Contract. 

The  proper  parties  to  the  contract  are  the  shipowner  and  the 
charterer.  But  as  it  frequently  happens  that  one  or  both  of  them 
are  partnerships  or  corporate  bodies,  the  contract  is  carried  through 
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by  agents.  And  this  agency  accounts  for  the  fact  that  charter 
parties  are  rarely  under  seal.  It  is  a  rule  of  law  that  when  a  deed 
is  executed  by  an  agent,  the  principal  is  not  bound  by  it  unless  the 
agent  was  duly  authorised  by  deed  to  enter  into  the  contract. 
Thus,  in  the  case  of  a  charter  party,  if  the  master  of  the  vessel 
acts  on  behalf  of  the  shipowner  without  the  requisite  authority  for 
doing  so  having  been  granted  by  deed,  the  shipowner  is  not  bound 
by  the  covenants  contained  in  it,  however  much  he  may  be  bound 
as  far  as  the  ordinary  duties  of  a  shipowner  are  concerned.  But 
whenever  an  agent  acts  within  the  scope  of  his  authority  by  an 
instrument  not  under  seal,  the  principal  is  bound  by  what  his  agent 
has  done  and  can  also  claim  the  benefits  arising  out  of  the  contract. 
But  the  fact  of  agency  must  be  clear,  or  rather  the  agent  must 
not  have  purported  to  act  as  principal.  This  is  clearly  exemplified 
by  the  well-known  case  of  Humble  v.  Hunter,  1848,  12  Q.B.  310, 
in  which  a  widow,  as  plaintiff,  brought  an  action  on  a  charter  party 
for  freight.  She  was  the  real  owner  of  a  certain  ship,  but  when  the 
charter  party  was  produced  it  appeared  that  her  son,  who  had 
acted  as  her  agent  in  the  making  of  the  contract,  had  signed  a 
document  running  thus :  "  It  is  mutually  agreed  between  C.  T. 
Himnible,  Esq.,  owner  of  the  good  ship  or  vessel  called  the  Ann, 
and  Jameson  Hunter,"  etc.  It  was  held  that  as  the  son  had  been 
described  in  the  document  as  "  owneY,"  the  plaintiff  must  be  con- 
sidered as  bound  by  this  assertion  of  title  to  the  subject-matter 
of  the  contract,  and  that  she  was  not  entitled  to  maintain  the 
action  on  her  own  account.  Other  cases  upon  this  matter  which 
may  be  consulted  are  Schmaltz  v.  Avery,  1851,  16  Q.B.  655 ;  The 
Nuova  Raffaelina,  1871,  1  Asp.  M.  Cas.  16 ;  Hutchinson  v.  Tatham, 
1873,  L.R.,  8  C.P.  482 ;  and  Pike  v.  Ongley,  1887,  18  Q.B.D.  708. 
If  an  agent  is  desirous  of  protecting  himself  from  liabiHty  on  the 
charter  party,  he  ought  to  contract  in  the  name  of  his  principal, 
and  sign  in  the  name,  or  per  pro.  (i.e.  per  procurationem)  of  the 
same.  "  On  account  of  "  in  the  body  of  the  document,  and  at  the 
end  of  the  name  of  the  agent,  simply,  is  held  sufficient  to  protect 
him  from  liability.  An  agent  at  a  foreign  port  to  whom  a  ship 
is  addressed  for  loading  under  a  charter  party  has  no  implied 
authority  to  vary  the  contract  by  substituting  another  and  a 
distant  port  of  loading,  or  a  different  quality  or  description  of 
cargo. 
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Kinds  of  Charter  Parties. 

In  commercial  circles  charter  party  contracts  are  divided  into 
two  classes,  namely,  "  voyage  "  and  "  time."  The  latter  are  the 
naore  complicated  of  the  two,  as  they  contain  more  stipulations 
than  the  former.  It  is,  therefore,  very  frequently  a  matter  of 
difficulty  to  discover  the  exact  legal  effect  of  the  various  clauses 
Again,  a  clean  "  charter  party  is  one  which  is  supposed  to  be 
free  from  all  commission  and  agency  fees,  and  to  make  the  freight 
payable  without  the  deduction  of  any  discount. 

In  the  case  of  a  charter  for  a  voyage,  the  specified  voyage  is  of 
the  essence  of  the  contract,  and  if  the  charterer  cannot  get  the 
ship  for  the  specified  voyage,  he  need  not  take  her  at  all,  that  is 
he  IS  freed  from  his  contract.  Also,  in  the  case  of  a  time  charter,' 
If  the  charterer  cannot  have  the  vessel  for  the  specified  time  he  is 
not  compelled  to  take  her  for  a  shorter  period,  and  he  can  throw 
up  the  charter  altogether. 

Charter  Party  as  Contract  of  Affreightment. 

It  is  not  every  charter  party  which  is  a  contract  of  carriage 
In  many  cases  the  ship  itself,  and  the  complete  control  over  the 
working  and  the  navigation  of  it,  are  transferred  for  the  time  being 
to  the  person  or  persons  who  make  use  of  her.    When  that  happens 
the  contract  is,  in  reaUty,  one  of  letting  the  ship  ;  and,  subject  to 
the  express  terms  of  the  charter  party,  the  habiUties  of  the  ship- 
owner  and  the  charterer  to  one  another  are  to  be  determined  by 
the  aw  relating  to  the  hiring  of  chattels,  and  not  by  reference  to 
the  habihties  of  carriers  and  shippers.    Moreover,  a  charter  party 
may  have  no  reference  to  the  carriage  of  goods  at  aU.    For  example 
a  vessel  may  be  let  out  entirely  for  the  purpose  of  carrying  passengers 
or  for  towage  and  salvage.     When  the  agreement  is  to  carry  goods 
which  form  onty  a  part  of  the  intended  cargo  of  the  ship,  the  con- 
tract  of  affreightment  as  to  each  parcel  of  goods  shipped  may  also 
be  expressed  m  a  charter  party,  but  is  more  usually  evidenced  in 
a  biU  of  lading,  which  serves  also  as  a  receipt  by  the  shipowner, 
acknowledging  that  the  goods  have  been  delivered  to  him  for  a 
special  purpose. 

It  niay  happen  that  the  charterer  of  the  vessel  intends  to  supply 
the  whole  of  the  cargo  himself.  In  that  case,  when  the  cargo  is 
shipped,  a  bill  of  lading  wiU  ahnost  always  be  signed,  which  is 
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usually,  whilst  in  the  hands  of  the  charterer,  merely  a  receipt  for 
the  goods,  but  which  may  be  evidence  of  a  contract,  adding  to  or 
varying  the  contract  between  them  contained  in  the  charter  party. 
But  very  frequently  the  charterer  has  the  intention  of  entering  into 
sub-contracts  with  other  shippers,  who  provide  a  part  or  the  whole 
of  the  cargo.  In  this  case,  as  each  shipper  ships  his  goods,  a  bill 
of  lading  will  be  signed,  evidencing  a  contract  between  the  shipper 
on  the  one  hand,  and,  according  to  circumstances,  the  shipowner 
or  the  charterer  on  the  other.  Such  a  contract  will  be  altogether 
independent  of  that  contained  in  the  charter  party,  except  in  so 
far  as  it  expressly  incorporates  it. 

Charter  Party  as  Contract  of  Letting  and  Hiring. 

Where  a  ship  is  completely  transferred  to  a  hirer  for  a  fixed 
period  of  time,  and  the  shipowner  during  that  time  has  nothing 
whatever  to  do  with  the  appointment  of  the  officers  and  the  crew, 
and  with  the  working  or  the  management  of  the  ship,  the  case  is 
clearly  one  of  letting  and  hiring.  If  one  party  appoints  the  captain 
and  the  other  pays  him,  he  is  generally  considered  as  holding  the 
possession  of  the  vessel  from  the  party  appointing  him.  Where 
the  charterer  appoints  the  master  and  the  crew,  the  presumption 
is  that  they  are  his  servants ;  but  in  the  case  of  contracts  of  this 
class,  the  shipowner  usually  appoints  and  pays  the  master  and  the 
crew,  whilst  the  charterer  controls  the  voyages  which  the  ship  is 
to  make  and  the  cargoes  which  she  is  to  carry.  This  condition  of 
things  has  given  rise  to  many  decisions  as  to  the  responsibiUty  of 
charterers  and  owners.  Where,  for  a  lump  sum,  a  vessel  is  char- 
tered in  a  fit  state  for  mercantile  adventure,  and  the  vessel  is  put 
up  by  the  charterer  as  a  general  ship,  although  the  contract  on  the 
bills  of  lading  is  with  the  charterer,  the  owner  is  Hable  to  a  shipper 
in  respect  of  a  conversion  of  his  goods  by  the  master,  especially  if 
it  appears  that  the  owner  has  given  instructions  to  the  master  in 
reference  to  the  goods.  Charter  parties  may  not  always  be  avail- 
able for  the  protection  of  the  owners  of  the  ship,  if  other  persons 
are  allowed  to  obtain  rights  in  ignorance  of  the  existence  of  the 
charter  party ;  if,  for  instance,  third  parties  are  permitted  to  ship 
goods  on  board  in  ignorance  that  the  vessel  is  chartered,  their 
rights  will  be  governed  by  any  express  stipulations  made  with  them, 
and  by  the  principles  of  the  law  of  agency  in  accordance  with  the 
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apparent  state  of  the  facts  and  the  presumptions  of  fact  reasonably 
arising  thereupon. 

Construction  of  Charter  Party. 

A  charter  party  is  like  any  other  contract  as  far  as  its  construc- 
tion is  concerned,  that  is,  it  cannot  be  varied  by  parol  evidence, 
although  evidence  is  admissible  to  explain  a  latent  ambiguity  con- 
tained in  the  document.    The  construction  must  always  be  liberal, 
but  it  will  never  be  allowed  for  usages  or  customs  of  trade  to  be 
set  up  so  as  to  contradict  the  words  of  the  charter  party.    For 
instance,  a  strike  clause  is  construed  as  covering  any  concerted 
refusal  and  abstention  from  work  whether  arising  out  of  a  wage 
dispute  or  not ;   as,  for  example,  the  refusal  of  the  crew  to  work 
the  vessel  in  an  area  prescribed  by  Germany  as  a  place  where 
vessels  would  be  sunk  on  sight  (Williams  v.  Naamlooze  Venootshef, 
W.  H,  Berghuys  Kolenhandel,  21  Com.  Cas.  253),  but  congestion 
foUowing  on  a  strike  wiU  not  be  included  under  the  head  of  strike. 
{Westoll  V.  Lindsay,  1916,  S.C.  782.)    Again,  if  the  document  is 
partly  written  and  partly  printed,  which  is  generaUy  the  case, 
the  written  parts  wiU  be  preferred  to  the  printed  parts  in  order  to 
arrive  at  the  real  intention  of  the  parties. 

Conditions  and  Warranties. 

As  ak-eady  stated,  the  stipulations  contained  in  charter  parties 
vary  with  different  trades.    These  stipulations  may  amount  to 
conditions  or  warranties  according  to  circumstances.    If  they  are 
conditions,  then  non-fulfihnent  entitles  the  charterer  to  repudiate 
the  contract.    If  they  are  warranties  only,  the  contract  cannot  be 
repudiated,  but  the  charterer  is  entitled  to  sue  for  damages.    The 
clauses  as  to  the  place  where  a  ship  is,  the  statement  as  to  when 
she  sailed,  etc.,  are  generally  classed  as  conditions.      It  depends 
upon  the  circumstances  under  which,  and  the  manner  in  which, 
the  contract  is  made,  whether  the  statement  of  the  ship's  measure- 
ment in  the  charter  party  amounts  to  a  promise  and  to  a  condition 
precedent.    If  the  misrepresentation  is  very  gross,  it  may  be  evidence 
of  fraud.    If  the  shipowner  wrongly  states  the  capacity  of  the  ship 
for  a  particular  cargo,  it  is  a  misdescription  which  may  be  very 
material  to  the  charterer's  calculations,  and,  if  he  is  so  minded, 
he  may  repudiate  the  contract  entirely,  provided  it  has  not  been 
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partially  executed  in  his  favour ;  but  a  mere  statement  of  the 
vessel's  measured  tonnage  does  not  definitely  indicate  her  carrying 
capacity,  and  a  mistake  in  stating  it  may  not  always  be  material. 
A  statement  in  a  charter  party,  under  which  the  charterer  is  bound 
to  load  a  full  and  complete  cargo  of  the  capacity  of  the  ship,  is  a 
representation  merely.  Most  other  clauses  of  a  charter  party  are 
held  to  be  warranties. 

Common  Warranties. 

The  common  warranties  in  connection  with  the  conveyance  of 
goods  by  sea  are  three  (a)  seaworthiness  of  the  ship,  (6)  dispatch, 
and  (c)  non-deviation. 

(a)  Seaworthiness.— This  means  the  fitness  of  the  ship  to 
undertake  the  particular  voyage  which  is  contemplated  when  the 
charter  party  is  entered  into.  This  warranty  as  to  seaworthiness 
is  also  impHed  in  other  contracts  relating  to  marine  matters,  as, 
for  example,  to  marine  insurance,  unless  the  pohcy  is  a  time  policy 
{Gibson  v.  Small,  1853,  4  H.L.C.  353 ;  Dudgeon  v.  Pembroke,  1877, 
2  App.  Cas.  284).  It  applies  only  to  the  time  of  loading  and  the 
time  of  saiUng  (Dixon  v.  Sadler,  1839,  5  M.  &  W.  405).  After  the 
vessel  has  started  upon  her  voyage,  there  is  no  imphed  warranty 
that  she  will  continue  seaworthy  during  the  voyage.  The  pre- 
sumption is  that  a  ship  is  seaworthy ;  but  if  she  goes  wrong  very 
shortly  after  sailing,  the  shipowner  or  the  assured,  as  in  a  case  of 
marine  insurance,  will  be  called  upon  to  show  that  the  unsea- 
worthiness arose  from  causes  subsequently  to  the  conunencement 
of  the  voyage  (Ajum  Godam  Hossen  &  Co.  v.  Union  Marine 
Insurance  Co.,  1901,  App.  Cas.  362).  A  ship  is  not  seaworthy 
if  her  crew  is  incompetent  (Watson  v.  Clark,  1813,  1  Dow.  336), 
or  if  she  is  unfit  to  carry  the  special  cargo  put  on  board  (Rathbone 
Bros.  &  Co.  V.  Mclver,  Sons  &  Co.,  1903,  2  K.B.  378),  or  if  she  is 
insufficiently  provided  with  coal  (Greenock  Steamship  Co.  v. 
Maritime  Insurance  Co.,  1903,  2  K.B.  657),  but  see  "  Thorsa/* 
1916,  85  L.J.  P.  226  (p.  78  supra). 

(b)  Dispatch.— By  this  warranty  it  is  meant  that  the  shipowner 
shall  undertake  that  the  ship  shall  commence  and  complete  its 
voyage  within  a  reasonable  time. 

(c)  Non-deviation.— This  is  a  warranty  that  the  vessel  shall 
not  deviate  from  the  usual  course  of  navigation,  so  as  to  run  imusual 
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risks  or  to  occupy  an  unusual  period  of  time.  Necessity,  however, 
may  justify  deviation,  and  the  state  of  the  law  on  this  point  is 
now  summarised  in  Section  49  of  the  Marine  Insiu-ance  Act,  1906. 
Deviation  or  delay  in  prosecuting  a  contemplated  voyage  is  excused 
in  the  following  cases — 

(1)  Where  the  deviation  is  authorised  by  any  special  term  in 
the  pohcy  of  insurance  (Simon  Israel  v.  Sedgwick,  1893,  1  Q.B. 
303). 

(2)  Where  the  deviation  has  been  caused  by  circumstances  beyond 
the  control  of  the  master  and  employer  (Driscol  v.  Bovil,  1798, 
1  B.  &  P.  313). 

(3)  Where  the  deviation  is  necessary  in  order  to  comply  with 
an  express  or  imphed  warranty  (Bouillon  v.  Lupton,  1863,  15  C.B. 
N.S.  113). 

(4)  Where  the  deviation  is  reasonably  necessarj^  for  the  safety 
of  the  ship  or  the  subject-matter  insured. 

(5)  Where  the  deviation  is  made  for  the  purpose  of  saving  human 
hfe  or  of  aiding  a  ship  in  distress  where  human  fife  may  be  in 
danger. 

(6)  Where  the  deviation  is  reasonably  necessary  for  the  purpose 
of  obtaining  medical  or  surgical  aid  for  any  person  on  board  the 
ship  (Scaramanga  v.  Stamp,  1880,  5  C.P.D.  295). 

(7)  When  the  deviation  has  been  caused  by  the  barratrous 
conduct  of  the  master  or  crew,  if  barratry  is  one  of  the  perils  insured 
against. 

The  Cargo. 

The  charterer  is  bound,  if  the  charter  party  so  provides,  to  supply 
a  full  and  complete  cargo  for  the  ship,  even  though  her  capacity  is 
greater  than  that  stated  in  the  charter  party ;  but  this  rule  will 
not  apply  if  the  excess  is  unreasonably  great  (Morris  v.  Leveson, 
1876,  1  C.P.D.  155).  The  goods  may  be  of  any  description,  pro- 
vided they  are  neither  dangerous  nor  prohibited  (The  Fortuna, 
1811,  1  Dods.  81  ;  The  Adams,  1811,  Edw.  289).  If  such  goods 
are  shipped,  they  may  be  seized  by  the  authorities  before  the  ship 
sails  ;  and  if  they  are  foimd  on  board  at  a  later  period,  the  master 
has  a  statutory  right  to  throw  them  overboard  without  incurring 
any  liability  either  on  his  own  account  or  on  account  of  the  ship- 
owner.    It  is  of  the  utmost  importance  that  this  matter  should 
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be  carefully  watched,  for  if  other  goods  are  damaged  owing  to  the 
presence  of  such  dangerous  goods,  the  shipowner  is  liable  for  any 
damage  that  ensues.  There  are  special  regulations  in  vogue  as 
to  prohibited  goods,  and  these  must  be  gathered  by  the  ship- 
owner or  the  charterer  at  the  place  of  loading  in  order  to  see  that 
no  infringement  of  the  same  takes  place.  Thus,  for  example, 
heavy  deck  loads  of  timber  are  forbidden  during  certain  seasons 
of  the  year  on  ships  arriving  at  ports  in  the  United  Kingdom. 
The  cargo  must  be  properly  stored  and,  unless  there  is  a  usage 
of  trade  or  a  special  agreement  to  the  contrary,  storage  in  cabins 
or  upon  decks  is  absolutely  forbidden  {Neill  v.  Ridley,  1854, 
9  Ex.  677).  Even  in  the  case  of  a  special  agreement,  extra  freight 
can  be  demanded  (Mitcheson  v.  Nicol,  1852,  7  Ex.  929). 

Breach  of  Charter  Party. 

When  there  is  any  breach  of  the  terms  of  the  charter  party, 
either  on  the  part  of  the  charterer  or  the  shipowner,  there  will 
arise  a  right  to  claim  damages  on  the  one  side  or  the  other.  If 
the  whole  period  agreed  upon  for  loading  has  expired,  and  no  cargo 
has  been  provided,  or  if,  before  any  demurrage  has  been  incurred 
there  has  been  a  definite  refusal  on  the  part  of  the  charterer  to 
supply  a  complete  cargo,  the  master  may  sail  (Bradford  v.  Williams, 
1872,  L.R.  7  Exch.  259),  and  the  freight  then  payable  will  be 
reduced  by  any  cargo  which  has  been  embarked,  even  though  it 
is  not  that  which  was  stipulated  for,  imless  the  charterer  has  agreed 
to  pay  a  fixed  sum  as  forfeiture  on  his  default.  The  shipowner 
must  not  keep  the  ship  at  the  port.  If  he  does  so  he  acts  at  his 
own  risk,  and  cannot  claim  damages  for  the  subsequent  detention. 
Again,  no  damages  can  b^  claimed  for  the  detention  of  a  ship  for 
harbour  dues  payable  by  the  consignee  of  the  goods,  where  the 
master  has  delayed  to  pay  them  ;  his  duty  is  to  pay  without  delay 
and  to  recover  the  amount  from  the  consignee.  On  the  other  hand, 
if  the  shipowner  fails  to  provide  a  ship  as  agreed,  the  charterer  is 
entitled  to  procure  another  ship  in  its  place,  and  he  may  claim  any 
additional  expenses  which  he  incurs  by  such  hiring  from  the  ship- 
owner who  is  in  default.  But,  of  course,  when  the  charterer  adopts 
this  method  he  must  act  reasonably  and  not  run  into  excessive 
expenditure.  In  fact,  in  either  case,  it  is  the  duty  of  each  party 
to  endeavour  to  minimise  the  loss,  as  far  as  lies  in  his  power.       A 
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shipowner  is  entitled  to  be  paid  a  lump  freight,  without  any  deduc- 
tion for  a  loss  of  part  of  the  cargo  occurring  during  the  voyage. 
If  an  entire  vessel  is  hired,  and  the  burden  thereof  expressed  in 
the  charter  party,  and  the  charterer  covenants  to  pay  a  certain 
sum  for  every  ton,  etc.,  of  goods  which  he  loads  on  board,  but 
does  not  covenant  to  furnish  a  complete  loading,  the  shipowner 
can  only  demand  payment  for  the  quantity  of  goods  actually 
shipped.  Where  the  charter  party  names  a  penalty,  which  is  not 
liquidated  damages,  a  larger  sum  than  the  penalty  may  be  obtained 
by  suing  for  damages  for  breach  of  contract  instead  of  for  the 
penalty.  If  it  is  doubtful  from  the  terms  of  the  contract  whether 
the  parties  intended  that  the  sum  named  should  be  a  penalty  or 
liquidated  damages,  the  court  is  generally  inclined  to  treat  it  as  a 
penalty;  but  the  mere  largeness  of  the  amount  fixed  will  not, 
per  se,  be  a  sufficient  reason  for  holding  it  to  be  such.  In  consider- 
ing whether  a  stipulation  to  pay  a  sum  of  money  on  breach  of  a 
condition  is  to  be  treated  as  a  penalty  or  as  hquidated  damages, 
the  test  appears  to  be  whether  the  loss  which  will  accrue  to  the 
plaintiff  from  an  infringement  of  the  contract  can,  or  cannot,  be 
accurately  or  reasonably  calculated  in  money  antecedently  to  the 
breach.  If  it  can  be  so  calculated,  then  the  fixing  of  a  larger  sum 
of  money  will  be  treated  as  a  penalty.  Where  the  loss  is  absolutely 
imcertain,  it  will  be  treated  as  liquidated  damages. 

Rescission  of  Charter  Party. 

In  certain  cases  the  contract  of  affreightment  can  be  rescinded. 
Mutual  consent  is  quite  sufl&cient  on  the  part  of  the  parties  them- 
selves, unless  the  charter  party  is  under  seal,  when  the  usual  rule 
of  law  applies,  namely,  that  a  contract  under  seal  can  be  rescinded 
only  by  another  contract  under  seal.  A  charter  party  will  always 
be  rescinded  if  a  state  of  war  breaks  out  between  the  country 
to  which  the  ship  belongs  and  the  country  to  which  she  is  bound. 
This  applies  to  a  contract  entered  into  before  the  outbreak  of 
hostilities,  because,  unless  under  exceptional  circumstances,  any 
such  contract  entered  into  after  war  has  commenced  will  be  abso- 
lutely illegal.  Facts  short  of  actual  hostiUties  will  also  effect  a 
rescission,  if,  for  example,  there  is  an  entire  prohibition  of  trading 
with  the  particular  port  to  which  the  ship  is  bound.  But  if,  instead 
of  a  declaration  of  war  or  an  entire  prohibition  of  trading,  there 
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is  only  an  embargo  imposed,  the  contract  is  not  rescinded,  but 
only  suspended  {The  Patria,  1871,  L.R.  3  A.  &  E.  436).  The 
absolute  abandonment  of  a  ship  by  its  crew  during  a  voyage  will 
also  entitle  the  owner  of  the  cargo  to  treat  the  contract  as 
rescinded  {The  Cito,  1881,  7  P.Div.  5). 

A  charter  party  made  with  an  alien  enemy  is  dissolved  by  the 
outbreak  of  war  (Clapham  Steamship  Co.  v.  Naamlooze,  etc.,  of 
Rotterdam,  1917,  2  K.B.  639). 

Requisition  of  a  chartered  ship  by  the  Government  under  execu- 
tive powers  does  not  necessarily  terminate  the  charter.  {Elliot 
Steam  Tug  Co.  v.  Duncan  &  Sons,  Ltd.,  34  T.L.R.  583.)  All  the 
facts  must  be  considered,  particularly  the  length  of  deprivation  in 
proportion  to  the  time  under  charter  still  unexpired.  {Anglo- 
Northern  Tug  Co.  V.  Emlyn  Jones  &  William,  1918,  87  L.J.  K.B. 
309.)  If,  owing  to  such  requisition  before  the  date  on  which  the 
shipowner  is  to  hand  over  the  ship  to  the  charterer  the  agreement 
fails,  the  charter  is  rescinded  by  reason  of  commercial  frustration. 
Bank  Line  Ltd.,  v,  Capel  &  Co.,  1919,  App.  Cas.  435. 


CHAPTER  VI 

BILLS  OF  LADING 

General. 

A  BILL  of  lading  is  a  memorandum  acknowledging  the  receipt  of 
goods,  generaUy  signed  by  the  master  of  a  ship.     It  also  contains 
the  terms  and  conditions  of  the  carriage  of  the  goods,  which  have  been 
agreed  upon  by  the  parties  {Caldwell  v.  Ball,  1786,  1  T.R.  205). 
The  bill  of  lading  is  not  itself  the  contract  of  carriage,  but  it  is 
excellent  evidence  of  the  same  when  goods  are  carried  in  a  general 
ship,  that  is,  a  ship  which  is  used  for  the  carriage  of  the  goods  of 
several  persons,  and  not  a  ship  which  is  chartered  for  the  carriage 
of  the  goods  supplied  by  the  charterer  alone.    But  even  when  a 
ship  is  so  chartered,  and  the  charterer  finds  the  whole  of  the  cargo, 
a  bill  of  lading  is  often  in  evidence.     When  goods  are  shipped  by 
different  persons,  a  copy  of  the  bill  is  given  to  each  consignor  for 
the  goods  which  he  has  shipped,  and  this  is  not  only  a  receipt  for 
the  goods,  but  also  a  document  which  can  be  indorsed  and  delivered 
to  another  party,  who  thereby  has  the  property  in  the  goods  named 
therein  transferred  to  him,  and  who  can  alone  demand  delivery  of 
the  same  at  the  port  of  destination.     The  signing  of  a  bill  of  lading 
estops  the  shipowner  from  denying  that  goods  have  been  shipped 
{Crosfield  &  Co.,  v.  Kyle  Shipping  Co.,  1916,  85  L.J.,  K.B.  1310). 

Preliminaries. 

In  the  ordinary  course  of  things,  the  shipowner,  or  the  charterer 
of  the  vessel,  or  some  other  responsible  person,  gives  notice  of  the 
sailing  of  the  ship,  by  advertisement  or  otherwise,  and  in  this 
advertisement  or  notice  details  are  set  out  concerning  the  descrip- 
tion of  the  ship,  her  port  of  destination,  or  the  round  of  ports  at 
which  she  is  to  call,  and  her  date  of  saihng.  Rates  of  freight  and 
other  terms  are  arranged  by  communication  \vith  the  ship's  agents, 
or  with  the  master,  as  the  case  may  be,  and  each  intending  shipper 
usually  enters  into  a  binding  agreement  to  send  a  specific  quantity 
of  goods,  for  which,  on  the  other  hand,  the  agent  of  the  ship  under- 
takes to  reserve  space.  Engagements  to  ship  goods,  and  to  reserve 
space  for  goods,  must  be  punctually  performed  by  both  the  shipper 
and  the  shipowner,  or  otherwise  damages  may  be  claimed.    The 
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shipper  then  delivers  his  goods  to  the  person  or  persons  in  charge 
of  the  ship,  either  on  the  quay  at  which  she  is  lying,  or,  as  may 
be  customary,  at  the  particular  port,  and  takes  in  exchange  a 
receipt  for  them  from  the  person  in  charge.  This  document  is 
called  the  "  mate's  receipt,"  and  it  frequently  shows  the  terms  on 
which  the  goods  are  received.  Sometimes  it  refers  to  a  particular 
form  of  bill  of  lading,  for  which  it  is  to  be  exchanged.  Further, 
m  nearly  all  cases,  except  sometimes  in  coasting  voyages,  the 
mate's  receipt  is  exchanged  for  a  bill  of  lading  signed  by  the  master 
or  ship's  agent,  which  sets  out  the  fact  that  the  goods  have  been 
shipped,  and  the  terms  upon  which  they  are  to  be  carried  and 
dehvered. 

Form  of  Mate's  Receipt. 

The  following  is  a  conunon  form  of  a  mate's  receipt,  the  docu- 
ment of  title  to  the  goods  named  therein,  which  gives  the  holder 
the  right  to  the  goods  until  he  receives  a  bill  of  lading— 

Jones's  Wharf, 

Mill  wall,  London,  E. 

The  Chief  Ofl&cer  of 
S.S.  Britannia 
For  Cape  Town. 

West  India  Dock.     Received  in  good  condition  from  A.  B.  Cooke 

&  Co.,  Ltd.,  on  board —  ^ ^ 


No  goods  for  which  a 
clean  receipt  cannot 
be^  given  are  to  be 
taken  on  board. 


Marks  and 
Numbers. 


A.  B.  C. 
&  Co. 


Cape  Town 
29836 
29897 


20  Cases  Cutlery 


(Twenty) 


(Signed)     W.  Smith. 
Dated  \st  May,  1915. 

It  is  the  duty  of  the  officer,  generally  the  mate,  who  signs  this 
document  to  examine  carefully  the  goods  when  they  are  placed  on 
board,  to  see  that  they  are  "  in  good  order  and  condition."  Of 
course,  if  they  are  dehvered  alongside  and  never  pass  through  the 
hands  of  a  Dock  Company,  he  is  the  only  person  who  can  examine 
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them.  This  examination  is  for  the  protection  of  the  shipowners 
or  the  charterers,  the  persons  who  are  responsible  for  the  carriage 
as  the  case  may  be.  If  there  is  anything  wrong  with  the  goods' 
a  notice  to  this  effect  must  be  inserted  in  the  receipt,  such  as 
'  cases  broken,"  "  edges  bent,"  etc.,  and  if  the  number  of  packages 
dehvered  does  not  agree  with  the  number  entered  in  the  receipt, 
the  mate  inserts  some  such  clause  as  foUows  :  "  5  cases  in  dispute' 
if  on  board  to  be  dehvered."  By  an  entry  of  the  last-named  kind' 
the  shipowner  is  exempted  from  deHvering  or  discharging  more 
cases  than  the  mate  has  signed  for,  whereas  if  there  is  no  such 
hmitation  the  shipowner  is  liable  for  the  whole  number  stated  to 
have  been  shipped  as  entered  in  the  mate's  receipt. 

"Clean  Receipt ''  and  "Claused  Receipt." 

When  there  are  no  remarks  entered  upon  the  mate's  receipt  it 
is  known  as  a  "  clean  receipt,"  whereas  if  there  are  any  remarks 
entered  of  the  kind  just  referred  to,  the  receipt  is  known  as    a 

claused  receipt."  Since  a  shipowner  is,  primd  facie,  liable  in 
those  cases  where  a  clean  receipt  is  given,  for  any  damage  which 
has  occurred  before  delivery,  the  examination  as  to  the  condition 
of  the  goods  shipped  is  quite  as  important  a  matter  as  the  number 
of  them.  From  every  point  of  view  it  is  an  advantage  to  have 
clean  receipts  as  weU  as  clean  biUs  of  lading,  because,  apart  alto- 
gether from  the  difficulties  of  adjusting  and  apportioning  hability 
m  case  anything  wrong  has  occurred,  there  is  always  the  chance 
that  the  consignee  may  refuse  to  accept  the  goods  if  there  is  a 
claused  bill  of  lading  or  a  claused  receipt,  and  it  would  not  be  easy 
to  obtam  a  loan  on  the  security  of  a  document  which  was  not  too 
promising  on  the  face  of  it.  In  practice,  this  matter  is  often 
arranged  for  by  the  shipper  agreeing  with  the  shipbroker  to  indem- 
nify  the  shipowner  against  any  habihty  or  loss  which  may  occur 
m  consideration  of  receiving  a  clean  receipt  or  a  clean  bill  of  lading 
m  every  case.  ^ 

Fomi  of  Bill  of  Lading. 

The  forms  of  biUs  of  lading,  hke  the  forms  of  charter  parties 
vary  considerably.    Special  provisions  are  frequently  inserted  to 
meet  particular  cases,  but  in  every  case  the  foUowing  particulars 
should  be  mcluded-the  name  of  the  ship,  the  goods,  the  place  of 
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delivery,  freight,  primage  and  average,  and  the  names  of  the 
shipper  and  the  consignee.  ("Primage"  and  "average"  are 
small  customary  payments  to  and  necessary  charges  incurred  by 
the  master  of  the  ship,  such  as  lights,  pilotage,  wharfage,  etc. 
This  "  average  "  is  not  to  be  confounded  with  the  "  average  " 
mentioned  in  Chapter  XIV.)  The  subjoined  may  serve  as  a 
short  specimen — 

Shipped  in  good  order  and  well  conditioned  by  A.  B.  merchant,  in  and 
upon  the  good  ship  called  .  whereof  C.  D.  is  master 

for  this  present  voyage,  now  riding  at  anchor  at 

and  hound  for  ,  five  thousand  bags  of  rice,  being 

marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  the 
like  good  order  and  well  conditioned  at  the  aforesaid  port  of 
the  act  of  God,  the  King's  enemies,  fire,  machinery,  boilers,  steam,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  steam  naviga- 
tion of  whatever  nature  and  kind  soever  excepted,  unto  E.  F.  there  or  to  his 
assigns,  he  or  they  paying  freight  for  the  said  goods  £  per  ton 

of  twenty  cwts.  net  delivered  with  primage  and  average  accustomed. 

In  witness  whereof  the  master  or  purser  of  the  said  ship  hath  affirmed 
to  three  bills  of  lading  of  this  tenor  and  date,  the  one  of  which  bills  being 
accomplished  the  other  two  to  stand  void. 

Dated  in  ,  June  \st,  19... 

Weight  and  contents  unknown.  C.  D. 

The  marks  and  the  numbers  identifying  the  goods  are  placed  in 
the  margin.  See  Parsons  v.  New  Zealand  Shipping  Co.,  1901, 
1  K.B.  548. 

Clean  Bill  of  Lading. 

When  the  bill  of  lading  states  that  the  goods  are  shipped  in  good 
order  and  condition  without  any  quaUfication,  the  bill  is  said  to  be 
a  "  clean  bill  of  lading."  Primd  facie,  then  the  goods  must  be 
delivered  in  Uke  good  order  and  condition.  In  practice,  however, 
as  shown  in  the  form  above,  words  are  generally  added  at  the  foot 
or  in  the  margin,  to  the  effect  that  the  weight  and  contents  are 
unknown,  and  sometimes,  also,  there  is  a  similar  quaUfication  as 
to  the  value.  If  these  words  are  inserted,  the  shipowner  and  the 
master  will  not  be  liable  for  any  inaccurate  statements  as  to  the 
weight,  contents,  and  value  of  the  goods  shipped.  If  a  clean  bill 
of  lading  is  given,  the  words  "  in  good  order  and  condition  "  refer 
to  the  apparent  and  external  condition  of  the  goods,  and,  even 
though  the  words  are  not  a  part  of  the  contract,  the  master  of  the 
ship  can  bind  the  shipowner  by  such  a  statement.    If  it  turns  out 
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to  be  incorrect,  the  shipowner  will  be  liable  in  damages  to  an 
indorsee  of  the  bill  of  lading  who  suffers  loss  by  acting  upon  the 
faith  of  the  representations  made.  See  Compania  Naviera  Vas- 
conzada  v.  Churchill,  1906,  1  K.B.  237.  Much  care  is  necessary 
in  dealing  with  the  terms  of  the  bill.  The  general  rule  of  law 
applies  that  these  terms  cannot  be  varied  by  parol  evidence,  though 
evidence  of  custom  or  usage  of  trade  is  admissible  to  explain  them. 
Stamping. 

Every  bill  of  lading  made  in  the  United  Kingdom  "  of  or  for  any 
goods,  merchandise,  or  effects  to  be  exported  or  carried  coast- 
wise," must  be  stamped  with  a  sixpenny  stamp  before  signature, 
otherwise  the  person  who  makes  or  executes  it  becomes  liable  to 
a  penalty  of  £5.  It  cannot  be  stamped  after  signature.  Copies 
of  bills  of  lading,  or  office  copies,  as  they  are  called,  so  certified, 
may  be  drawn  and  need  not  be  stamped ;  but  no  person  acting 
on  behalf  of  the  shipowner  is  entitled  to  sign  such  copies.  There 
is  nothing  in  law  to  compel  a  shipowner  to  pay  for  stamps  on  bills 
of  lading,  and  by  the  general  custom  of  trade  the  shipper  who 
presents  them  for  signature  pays  for  the  stamps.  A  bill  of  lading 
for  goods  shipped  abroad  need  not  be  stamped. 

Agency  of  Master. 

It  has  been  stated  above  that  it  is  the  master  who  generally 
signs  the  bill  of  lading,  and  he  does  this  when  he  is  satisfied  by 
the  mate's  receipt  or  otherwise  that  the  goods  are  on  board,  the 
receipt  being  usually  given  up  when  the  bill  of  lading  is  executed 
and  handed  to  the  shipper  or  broker.    This  is  the  usual  course, 
and  the  duty  of  the  master  is  clear  up  to  this  point.    The  ship-' 
owner  is  then  responsible  for  the  goods  which  his  agent  has  received 
on  board.    But  if  the  master  signs  a  bill  of  lading  for  goods  which 
have  never  been  shipped,  the  shipowner  is  not  liable,  even  to  a 
bona  fide  indorsee  for  valuable  consideration.    When  a  ship  has 
been  chartered,  and  the  charterer  puts  up  the  ship  as  a  general 
ship,  the  master  may  be  the  agent  of  the  charterer  and  not  of  the 
owner  of  the  ship.  This  is  a  matter  which  depends  upon  the  special 
facts  of  each  case,  and  it  is  only  by  a  close  study  of  some  of  the 
leading  decisions  upon  the  subject  that  a  clear  and  accurate  idea 
can  be  obtained  of  the  rules  which  are  applicable  under  the  circum- 
stances.   For  this  pmpose,  reference  should  be  made  to  Bramwell, 
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etc.,  V.  Furness,  1893,  App.  Cas.  8;  and  Manchester  Trust  v. 
Furness,  1895,  2  Q.B.  539 ;  and  also  to  the  words  of  Chief  Justice 
Cockburn,  in  Sandeman  v.  Scurr,  1866,  L.R.  2  Q.B.  86,  when  he 
says :  '*  Where  a  party  allows  another  to  appear  before  the  world 
as  his  agent  in  any  given  capacity,  he  must  be  Uable  to  any  party 
who  contracts  with  such  apparent  agent  in  a  matter  within  the 
scope  of  such  agency.  The  master  of  a  vessel  has  by  law  authority 
to  sign  bills  of  lading  on  behalf  of  his  owners.  A  person  shipping 
goods  on  board  a  vessel,  unaware  that  the  vessel  has  been  char- 
tered to  another,  is  warranted  in  assuming  that  the  master  is  acting 
by  virtue  of  his  ordinary  authority,  and  therefore  acting  for  his 
owners  in  signing  bills  of  lading.  It  may  be  that,  as  between  the 
owner,  the  master,  and  the  charterer,  the  authority  of  the  master 
is  to  sign  bills  of  lading  on  behalf  of  the  charterer  only,  and  not 
of  the  owner.  But,  in  our  judgment,  this  altered  state  of  the 
master's  authority  will  not  affect  the  liabihty  of  the  owner,  whose 
servant  the  master  still  remains,  clothed  with  a  character  to  which 
the  authority  to  bind  his  owner  by  signing  bills  of  lading  attaches 
by  virtue  of  his  office.  We  think  that  until  the  fact  that  the 
master's  authority  has  been  put  an  end  to  is  brought  to  the  know- 
ledge of  a  shipper  of  goods,  the  latter  has  a  right  to  look  to  the 
owner  as  the  principal  with  whom  his  contract  has  been  made." 
In  that  case,  a  ship  was  chartered  and  put  up  as  a  general  ship, 
and  the  plaintiff  put  a  certain  quantity  of  wine  on  board  to  be 
carried  by  the  vessel.  He  received  bills  of  lading  signed  by  the 
master,  and  it  was  held  that  the  shipowners  were  Hable  for  loss  of 
the  wine  by  leakage  which  arose  from  improper  stowage.  It  was 
questioned  in  the  case,  however,  whether  an  action  would  not  also 
have  succeeded  against  the  charterers.  But  where  the  charter 
party  is  really  a  demise  of  the  vessel,  by  which  the  charterer 
becomes  the  owner  of  the  vessel  for  the  time  being,  the  master 
signs  as  the  agent  of  the  charterer.  The  liability  as  between  the 
shipowner  and  the  charterer  is  an  important  matter  for  con- 
sideration when  the  bill  of  lading  has  been  indorsed  bona  fide 
and  for  value.  The  indorsee  of  a  bill  of  lading  is,  prima  facie, 
entitled  to  the  goods  named  in  the  document.  If  he  takes  the 
bill  without  notice  of  the  charter  party,  the  shipowner  is  bound 
by  the  terms  of  the  bill  of  lading.  On  the  other  hand,  if  the 
indorsee  was  aware  of  the  existence  of  the  charter  party  when 
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he  took  the  bill  of  lading,  the  shipowner  will  not  be  bound  by  the 
bill  of  lading  if  it  has  been  signed  without  the  authority  of  the 
shipowner  (The  Patria,  1872,  L.R.,  3  A.  &  E.  436). 

Excess  of  Authority. 

It  has  been  stated  on  several  occasions  that,  for  most  purposes, 
the  master  of  the  ship  is  the  agent  of  the  shipowner.     He  is  clearly 
the  agent  in  respect  of  signing  bills  of  lading  for  goods  received 
upon  the  ship  to  be  carried  by  her.     But,  clearly,  an  agent  must  not 
act  outside  the  scope  of  his  authority.     If  a  bill  of  lading  is  signed, 
it  is  primd  facie  evidence  that  the  goods  are  on  board.     The 
master  cannot,  in  any  conceivable  case,  have  authority  to  sign 
for  what  he  has  never  received.     If  he  does  exceed  his  authority 
by  so  doing,  the  shipowner  cannot  be  held  Hable  for  the  goods. 
This  position  is  well  established  by  such  cases  as  Grant  v.  Norway, 
1851,  10  C.B.  665  ;  and  McLean  v.  Fleming,  1892,  L.R.  2  H.L.  128.' 
It  is  for  the  shipowner,  however,  to  prove  his  case  that  the  goods 
were   never  shipped,   and   this   is   not   always   an   easy  matter, 
especially  if  the  bill  of  lading  contains  special  terms  which  act 
as  a  presumption  against  him.      See  Smith  v.    Bedouin  Steam 
Navigation  Co.,  1896,  App.  Cas.  70.      But  if  there  is  any  doubt 
as  to  the  shipowner's  liability,  there  is  none  as  to  that  of  the 
master.     By  the  BiUs  of  Lading  Act,  1855,  Section  3  (2),  it  is 
provided — 

"  Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee 
for   valuable  consideration,   representing  goods  to  have   been 
shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of  such 
shipment  as  against  the  master  or  other  person  signing  the  same, 
notwithstanding  that  such  goods,  or  some  part  thereof,  may  not 
have  been  so  shipped,  unless  such  holder  of  the  bill  of  lading 
shall  have  had  actual  notice,  at  the  time  of  receiving  the  same, 
that  the  goods  had  not  been,  in  fact,  laden  on  board  ;  provided 
that  the  master  or  other  person  so  signing  may  exonerate  himself 
in  respect  of  such  misrepresentations  by  showing  that  it  was 
caused  without  any  default  on  his  part,  and  wholly  by  the  fraud 
of  the  shipper,  or  of  the  holder,  or  some  person  imder  whom  the 
holder  claims." 
In  any  case,  however,  the  master  will  not  be  liable  imder  this 
Section  if  it  can  be  proved  that  the  person  who  is  the  holder  of  the 
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bill  of  lading,  and  therefore  primd  facie  entitled  to  the  goods  named 
therein,  was  aware  at  the  time  when  he  took  the  bill  that  the  goods 
had  never  actually  been  shipped,  or  if  there  had  been  any  mis- 
representation in  the  bill  which  had  been  caused  through  the  fraud 
of  the  shipper,  or  the  holder,  or  of  some  other  person  through  whom 
the  holder  claims  (Valieri  v.  Boyland,  1866,  L.R.,  1  C.P.  382). 
Moreover,  the  shipowner  is  not  precluded,  under  the  terms  of  the 
Section  just  referred  to,  from  proving  that  the  goods  incorrectly 
described  in  the  bill  of  lading  by  a  discrepancy  between  the 
marginal  description  and  the  goods  themselves  which  did  not 
affect  their  nature,  quahty,  or  commercial  value,  are,  in  fact,  the 
goods  which  were  actually  shipped  under  the  bill  of  lading 
{Parsons  v.   New  Zealand  Shipping  Co.,  1901,  1  Q.B.  548). 

Office  of  Bill  of  Lading. 

Although  a  bill  of  lading  is  a  symbol  of  right  on  the  part  of  the 
holder  of  the  same  to  the  property  in  the  goods  named  therein, 
its  primary  purpose  is  to  express  the  contract  which  has  been 
entered  into  between  the  shipper  and  the  shipowner,  the  latter 
acting  through  the  agency  of  the  master.  It  often  happens  in 
practice,  however,  that  the  bill  of  lading  is  not  signed  until  after 
the  goods  have  been  placed  on  board.  In  such  a  case,  the  contract 
was  made  before  the  bill  of  lading  became  operative,  and  the  terms 
of  the  bill  of  lading  might  then  be  varied  by  extrinsic  evidence. 
But  no  extrinsic  evidence  can  be  admitted  where  the  shipper 
accepts  the  bill  of  lading  without  any  protest.  The  master  and 
the  owner  of  a  general  ship  are  primd  facie  common  carriers  of 
goods  for  hire,  and  as  such  they  are  insurers  at  common  law  against 
all  loss  or  injury  occasioned  by  fire,  robbery,  or  any  other  cause, 
except  the  act  of  God  and  the  King's  enemies  and  the  inherent 
vice  of  the  things  carried.  This  has  been  referred  to  in  the  pre- 
vious chapter.  The  hmitation  of  Uability  will  be  referred  to  here- 
after. It  is  the  province  of  the  bill  of  lading  to  Umit  the  contract 
of  safe  carriage  by  certain  express  terms  exempting  the  carrier 
from  specified  perils.  But  the  exceptions  do  not  exempt  the 
shipowners  or  the  master  from  the  consequences  of  the  want  of 
skill,  diUgence,  and  care,  but  only  from  the  absolute  Uability  of  a 
conunon  carrier,  so  far  as  the  excepted  clauses  are  concerned  ; 
that  is,  the  exemptions  only  exempt  them  from  habihty  for  loss 
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which  has  been  caused  by  some  of  the  excepted  causes,  and  which 
could  not  have  been  avoided  by  reasonable  care,  skiU,  and  dihgence. 

Bill  of  Lading  as  Document  of  Title. 

In  addition  to  being  a  document  evidencing  the  contract  of 
carriage,  the  bill  of  lading  is  also  a  document  of  title  to  the  goods 
named  therein.    This  fact  often  makes  the  question  of  suing  the 
carrier  a  much  easier  one  in  cases  of  carriage  by  sea  than  in  those 
of  carriage  by  land  ;  because,  primd  facie,  the  person  who  is  entitled 
to  sue  is  known  at  once,  for  he  is  the  holder  of  the  biU  of  lading. 
In  the  absence  of  any  special  terms  in  the  bill  of  lading  or  in  the 
charter  party,  it  is  the  consignee  (provided,  of  course,  that  there 
is  the  name  of  the  consignee  inserted  in  the  bill  of  lading)  and 
not  the  consignor  who  is  the  person  to  sue  the  shipowner  or  the 
charterer  for  any  breach  of  the  contract  of  affreightment,  even 
though  the  freight  is  paid  by  the  consignor.    That  arises  from 
the  fact  that  the  bill  of  lading  has  become  by  mercantile  usage, 
and  now  by  law,  the  symbol  of  the  goods  shipped ;   and  so  long 
as  the  goods  remain  at  sea  they  can  be  dealt  with  through  the 
instrumentaUty  of  the  biU  of  lading.      The  bill   is,    in   fact,   the 
document  of  title  to  them,   and  the  property  in  the  goods  can 
be  transferred  by  mere  indorsement  of  the  bill,  as  will  be  explained 
immediately.    But  it  must  be  carefully  remembered  that  a  bill 
of  lading  is  not  a  negotiable  instrument  under  any  circumstances, 
however  it   may  resemble  one  in  certain  respects.     True,  the 
indorsement  of  the  biU  and  the  handing  it  over  to  the  transferee 
gives  the  transferee  a  primd  facie  right  to  claim  the  goods  named 
therein,  provided  the  transaction  is  earned  through  in  good  faith. 
See   Gurney  v.   Behrend,   1854,   23   L.J.Q.B.   265.     The  indorse- 
ment and  delivery  of  a  biU  of  lading  always  operated  as  a  transfer 
of  the  property  in  the  goods  named  in  the  bill  in  accordance  with 
the  rules  already  stated.    But,  at  common  law,  there  was  not, 
and  could  not  be,  a  transfer  of  the  rights  under  a  contract  made 
between  the  original  parties  to  that  contract.    If,  therefore,  the 
transferee  had  to  sue  or  to  be  sued  in  an  action  based  upon  the 
contract,  it  was  necessary  to  join  the  consignor  as  a  party.    As 
this  rule  of  law  led  to  much  inconvenience,  the  Bills  of  Lading 
Act,  1855,  provided,  by  Section  1  of  the  Act,  that— 

"  Every  consignee  of  goods  named  in  a  bill  of  lading,  and 
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every  indorsee  of  a  bill  of  lading,  to  whom  the  property  in  the 

goods  therein  mentioned  shall  pass,  upon  or  by  reason  of  such 

consignment  or  indorsement,  shall  have  transferred  to  and  vested 

in  him  all  rights  of  suit,  and  be  subject  to  the  same  Uabilities 

in  respect  of  such  goods  as  if  the  contract  contained  in  the  bill 

of  lading  had  been  made  with  himself." 

However,  in  the  case  of  Sewell  v.  Burdick,  1884,  10  App.  Cas.  74, 

it  was  held  that  the  mere  indorsement  and  delivery  of  a  bill  of 

lading  by  way  of  pledge  for  a  loan  did  not  necessarily  pass  the 

property  in  the  goods  to  the  indorsee ;    but  it  appears  that  this 

reservation  does  not  apply  if  the  pledgee  exercises  his  right  and 

actually  takes  possession  of  the  goods. 

Special  and  Blank  Indorsements. 

The  same  rules  apply  in  the  case  of  bills  of  lading  as  to  the  nature 
of  indorsements  as  in  the  case  of  bills  of  exchange.  If  a  bill  is  drawn 
to  order,  the  person  named  therein  to  whose  order  the  goods  are 
consigned  must  sign  before  the  delivery  can  be  effective.  And  if 
it  is  specially  indorsed  to  a  transferee,  the  transferee  must  also 
indorse  it  before  he  can  pass  on  his  own  rights.  When,  however, 
the  bill  is  drawn  in  blank,  the  transfer  is  completed  by  mere  deUvery. 

When  Consignor  can  Sue  the  Carrier. 

But  although  it  is  the  consignee  or  the  transferee  generally  who 
is  the  proper  person  to  sue  the  carrier  and  demand  the  goods  from 
him,  there  are  still  certain  cases  in  which  the  consignor  can  sue  on 
his  own  account.  These  cases  may  be  summarised  shortly  as 
follows  :  The  consignor  is  entitled  to  sue — 

{a)  Where  the  goods  are  sent  by  him  on  approval ; 

(b)  Where  the  consignor  retains  a  special  property  in  the  goods, 
and  is,  therefore,  liable  for  the  risk ; 

(c)  Where  the  consignor  employs  the  carrier,  and  the  goods  are 
by  a  special  contract  sent  at  the  consignor's  risk  ; 

(d)  Where  the  property  in  the  goods  has  not  passed  to  the  con- 
signee by  reason  of  the  non-compliance  with  some  statutory 
requirement. 

(e)  Where  the  goods  are  only  conditionally  at  the  consignee's 
risk ; 
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(/)  Where  the  consignor  has  made  himself  personally  responsible 
to  the  carrier  for  the  cost  of  the  carriage  ; 

(g)  Where,  under  the  bill  of  lading,  the  goods  are  to  be  delivered 
to  the  order  of  the  consignor,  although  they  have  been  shipped  at 
the  risk  of  the  consignee  ; 

(h)  Where  goods  are  shipped  at  an  English  port  for  a  foreign 
principal  who  pays  freight  for  them,  if  in  accordance  with  the  terms 
of  the  bill  of  lading. 

Delivery  of  Goods. 

It  is  the  duty  of  the  master  to  dehver  the  goods  mentioned  in 
the  bill  of  lading  to  the  consignee  named  therein,  his  only  right  of 
withholding  delivery  being  exercisable  when  the  freight  has  not  been 
paid.  But  if  the  bill  of  lading  has  been  deUvered  to  a  transferee, 
the  bill  having  been  properly  assigned,  e.g.  by  indorsement,  when 
necessary,  it  is  to  the  holder  of  the  bill  that  the  delivery  must  be 
made,  the  right  to  receive  freight  being  the  same  as  before. 

Three  Bills  of  Lading. 

It  is  the  usual  practice  to  prepare  three  copies  of  a  bill  of  lading. 
This  is  known  as  "  drawing  in  a  set."  Of  these  copies  one  is 
retained  by  the  consignor,  another  by  the  master,  and  the  third 
is  forwarded  to  the  consignee.  If  the  first  and  the  third  are  deHvered 
to  different  purchasers,  the  property  in  the  goods  passes  to  the 
purchaser  who  is  first  in  point  of  time  (Barber  v.  Meyerstein,  1867, 
L.R.,  2  C.P.  38).  But  the  master  is  not  Hable  if  he  dehvers  the 
goods  to  any  person  who  presents  one  of  the  parts  of  the  bill  of 
lading  to  him,  even  though  he  may  not  be  the  first  transferee  or 
purchaser.  This  arises  from  the  fact  that  it  is  generally  declared 
in  bills  of  lading  drawn  in  a  set :  "  One  of  these  bills  of  lading 
being  accompUshed,  the  others  shall  stand  void."  If,  therefore, 
delivery  is  made  on  the  presentation  of  one  of  the  copies,  any  other 
which  is  afterwards  presented  is  of  no  legal  value.  But  the  master 
must  show  that  he  has  acted  in  good  faith,  and  that  he  had  no 
notice  of  any  conflicting  claims  when  he  gave  up  the  goods.  If 
there  are  any  conflicting  claims,  or  if  there  is  any  dispute  between 
different  parties,  the  master  should  interplead,  that  is,  he  should 
compel  the  opposing  parties  to  fight  out  their  claim  between  them- 
selves, whilst  he  expresses  his  willingness  to  give  up  the  goods  to 
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the  one  who  is  declared  to  be  the  rightful  owner.  It  is  obvious 
that  difficulties  and  inconvenience  must  sometimes  arise  from  the 
fact  of  the  existence  of  several  bills  of  lading,  and  the  reader  is 
referred  for  an  example  of  the  same  to  the  case  of  Glyn  v.  East 
and  West  India  Dock  Co.,  1882,  7  App.  Cas.  591. 

Through  Bills  of  Lading. 

A  carrier  or  a  contractor  who  makes  a  contract  for  a  through 
journey  is  responsible  for  its  complete  performance,  although  some 
part  of  the  carrying  is  to  be  done  by  others,  unless  he  expressly 
Umits  his  liabiUty  to  his  own  part  of  the  journey.  But  the  carrier 
in  whose  possession  the  goods  are  when  the  breach  is  committed 
is  also  generally  liable,  if  the  through  contract  is  made  for  his 
benefit,  and  with  his  authority,  although  he  will  be  entitled  to  the 
benefit  of  the  exceptions  of  liabihty  which  are  contained  in  the 
contract. 

Transfer  of  Bill  of  Lading. 

The  importance  of  the  fixing  of  the  property  in  the  goods  has 
been  already  noticed,  especially  when  it  becomes  necessary  to  sue 
the  carrier  for  loss  or  damage.  The  bill  of  lading  may,  or  may 
not,  name  a  special  consignee.  It  is  often  made  out  in  blank,  and 
then  the  ownership  of  the  goods  remains  in  the  consignor,  whereas 
in  the  former  case  the  consignee  is  the  person  who  is  entitled  to 
them.  But,  as  already  pointed  out,  the  person  who  is  entitled  to 
the  goods  may  transfer  the  ownership  in  them  to  another  person 
by  the  indorsement  and  deUvery  of  the  bill  to  the  transferee.  This 
can  be  effected  at  any  time  after  the  bill  of  lading  comes  into  his 
hands,  and  if  the  transfer  is  then  made  for  value  and  the  bill 
indorsed,  even  the  consignor's  right  of  stoppage  in  transitu  (infra)  is 
gone.  If  the  transfer  has  been  made,  it  is  the  transferee  who  has 
the  ownership  in  the  goods,  and  he  is  the  person  to  sue  the  carrier, 
if  the  necessity  for  suing  him  arises.  It  must,  of  course,  be  care- 
fully observed  that  if  there  are  any  special  conditions  inserted  in 
the  bill  of  lading,  the  indorsee  can  only  take  subject  to  these  con- 
ditions, and  if  the  bill  is  drawn  in  blank  and  then  indorsed  to  the 
consignee,  any  conditions  to  be  observed  by  the  latter  must  be 
strictly  followed.  Thus,  supposing  the  goods  are,  by  the  bill  of 
lading,  to  be  dehvered  only  on  the  consignee's  accepting  and  paying 
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a  bill  of  exchange,  a  subsequent  indorsee  cannot  claim  the  goods 
until  the  condition  has  been  complied  with  (Barrow  v.  Coles,  1811, 
3  Camp.  92). 

Stoppage  "in  transitu." 

A  considerable  portion  of  the  present  chapter  has  been  devoted 
to  the  question  of  the  passing  of  the  property  in  the  goods  named 
in  a  bill  of  lading  from  one  person  to  another.    It  is  now  impor 
tant  to  examine  the  case  where  the  property  in  the  goods  reverts 
under  certain  conditions  to  the  consignor,  even  after  they  have 
left  his  possession  and  are  on  their  way  to  the  consignee.    This 
arises  out  of  the  remedy  which  is  called  "  stoppage  in  transitu," 
and  may  be  defined  as  the  right  of  an  unpaid  vendor  to  prohibit 
and  to  stop  the  dehvery  by  the  carrier  of  goods  forweirded  to  a 
vendee,  in  the  event  of  the  vendee  becoming  insolvent  whilst  the 
goods  are  on  their  way  to  him.    In  order  that  the  right  may  exist, 
three  conditions  must  be  satisfied  :   (1)  The  vendee  must  be  insol- 
vent ;  (2)  the  vendor  must  not  have  been  paid  ;  and  (3)  the  goods 
must  be  in  transit  and  in  the  possession  of  a  middleman.  The  first 
two  points  require  no  explanation,  and  they  are  obviously  questions 
of  fact.    The  third  is  Ukewise  a  question  of  fact,  but  it  is  not  always 
easy  to  decide  as  to  the  duration  of  the  transitus.    It  begins  when 
the  goods  are  dehvered  to  the  carrier  or  his  agent  to  be  conveyed. 
Its  termination  has  been  defined  in  the  case  of  Bethell  v.  Clark, 
1887,  19  Q.B.D.  553,  as  foUows :   "  When  the  goods  have  arrived 
at  their  destination,  and  have  been  dehvered  to  the  purchaser  or 
his  agent,  or  where  the  carrier  holds  them  as  warehouseman  for 
the  purchaser,  and  no  longer  as  carrier  only,  the  transitus  is  at  an 
end.    The  destination  may  be  fixed  by  the  contract  of  sale,  or  by 
directions  given  by  the  purchaser  to  the  vendor.  But,  however 
fixed,  the  goods  have  arrived  at  their  destination,  and  the  transit 
is  at  an  end,  when  they  have  got  into  the  hands  of  someone  who 
holds  them  for  the  purchaser  and  for  some  other  purpose  than 
that  of  merely  carrying  them  to  the  destination  fixed  by  the  con- 
tract or  by  the  directions  given  by  the  purchaser  to  the  vendor. 
The  difficulty  in  each  case  hes  in  applying  these  principles."     Other 
cases  upon  this  question  of  the  termination  of  the  transitus  which 
may  be  consulted  with  advantage  are  Dixon  v.  Baldwin,  1804, 
5  East,  175;  Kendal  v.  Marshall,  1883,  11  Q.B.D.  356;  Ex  parte 
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Miles,  1885,  15  Q.B.D.  39 ;  and  Lyons  v.  Hoffnung,  1890,  15  App. 

Cas.  391. 

Stoppage  in  transitu  applies  to  the  unpaid  seller  of  goods  in 
general  when  the  buyer  becomes  insolvent  during  the  period  of 
transit  and  the  price  of  the  goods  remains  unpaid.  See  Sale  of 
Goods  Act,  1893,  Sections  44-46.  As  to  the  law  generally  upon 
the  subject,  reference  should  be  made  to  the  leading  case  of  Lick- 
barrow  V.  Mason,  1787,  6  East,  20,  and  to  the  notes  in  Smith's 
Leading  Cases  under  this  heading. 

Persons  who  have  the  Right  to  Stop. 

As  far  as  goods  conveyed  by  sea  are  concerned,  the  right  to  stop, 
supposing  the  right  exists,  can  be  exercised  by  (a)  the  consignor ; 

(b)  a  person  residing  abroad  who  buys  goods  for  a  correspondent  in 
England,  whom  he  charges  with  a  commission  for  the  price,  if  the 
correspondent  becomes  insolvent  whilst  the  goods  are  in  transit ; 

(c)  the  consignor  of  goods  which  are  to  be  sold  on  a  joint  account 
of  the  consignee  and  himself,  if  the  consignee  becomes  insolvent ; 
and  (d)  a  purchaser  of  goods  on  his  own  credit  for  a  third  person, 
who  takes  a  bill  of  lading  for  dehvery  to  his  own  order,  and  who 
afterwards  indorses  the  bill  to  that  third  person.  But  a  mere 
surety  for  the  payment  of  the  price  of  the  goods  cannot  stop  them 
whilst  in  transit  (Siffken  v.  Wray,  1805,  6  East,  371),  nor  can  a 
stranger,  unless  the  consignor  ratifies  his  act  during  the  continuance 
of  the  transit  (Bird  v.  Brown,  1850,  4  Ex.  786). 

Procedure  on  Stoppage. 

There  is  no  special  method  to  be  adopted  in  exercising  the  right 
of  stoppage.  A  simple  notice  given  to  the  carrier  is  quite  sufficient, 
provided  that  he  is  the  person  who  is  actually  in  possession  of  the 
goods.  In  the  case  of  carriage  by  sea  the  notice  should  be  given 
to  the  master  of  the  ship  ;  but  if  this  is  not  possible,  the  shipowner 
ought  to  be  commimicated  with,  such  communication  being  made 
in  time  to  allow  the  shipowner  to  inform  the  master  before  the 
latter  has  parted  with  the  goods.  It  has  been  doubted,  however, 
whether  there  is  any  duty  imposed  upon  the  shipowner  to  pass  on 
the  notice  to  the  master  (Ex  parte  Falk,  1880,  14  Ch.D.  446). 
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How  the  Right  is  Defeated. 

There  are  numerous  ways  in  which  the  right  of  stoppage  in 
transitu  can  be  defeated.  It  is  only  necessary,  however,  to  notice 
one,  the  most  usual  one,  in  dealing  with  the  subject  within  the 
limits  of  the  present  volume.  The  seller's  right  is  destroyed  if  the 
bill  of  lading  (and  the  same  is  true  in  the  case  of  any  document 
of  title  to  goods  imder  a  contract  of  sale  of  goods)  is  assigned  bona 
fide  and  for  value  to  a  third  party.  The  assignment,  however, 
must  be  absolute.  But  an  assignment  by  the  consignee  of  a  bill 
of  lading  by  way  of  pledge  will  not  defeat  the  consignor's  or  seller's 
right,  subject  to  the  pledge  (Cahn  v.  Pockett's  Packet  Co.,  1899, 
1  Q.B.  643). 
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CHAPTER  VII 

FREIGHT 

General. 

When  a  ship  has  been  chartered  to  freight,  it  is  the  duty  of  the 
charterer  to  see  that  she  is  loaded  within  the  time  which  is  specified 
in  the  charter  party ;  but  if  there  is  no  particular  time  named, 
the  loading  must  take  place  within  a  reasonable  time  {Woolley  v. 
Reddelieu,  1843,  5  M.  &  G.  316).  If  there  is  any  default  made, 
the  shipowner  is  entitled  to  be  compensated  for  any  loss  which  he 
sustains  in  consequence  of  the  delay  occasioned  thereby.  The 
charterer  must  load  the  vessel  with  the  kind  of  goods  which  have 
been  agreed  upon  (Moorsom  v.  Page,  1814,  4  Camp.  103),  and  not 
with  goods  of  another  character.  Moreover,  the  goods  which  are 
carried  must  be  of  a  lawful  character.  For  example,  a  shipper 
who  puts  on  board  contraband  goods  is  liable  to  a  heavy  penalty, 
and  the  same  result  follows  if  the  goods  are  of  a  dangerous  character 
unless  notice  has  been  given.  If  goods  of  either  kind  are  shipped, 
the  master  is  entitled  to  throw  them  overboard. 

The  Nature  of  Freight. 

Freight,  in  the  common  acceptation  of  the  term,  means  the 
price  which  is  paid  to  the  shipowner  for  the  carriage  of  goods  to 
their  destination  (Lewis  v.  Marshall,  1844,  7  M.  &  G.  729).  The 
term  is  strictly  applicable  to  the  carriage  of  goods  only,  and  not  to 
the  carriage  of  passengers  ;  although  in  modern  times  it  has  become 
used  in  an  extended  sense,  so  as  to  be  applied  to  all  rewards  or 
compensation  paid  for  the  use  of  a  ship,  even  including  the  trans- 
portation of  passengers.  The  importance  of  delivery  cannot  be 
overestimated.  The  contract  for  the  conveyance  of  merchandise 
is,  in  its  nature,  an  entire  contract,  and  unless  it  is  completely 
performed  by  the  delivery  of  the  goods  at  their  port  of  destination, 
the  shipowner  in  general  derives  no  benefit  for  the  time  and  labour 
expended  in  a  partial  conveyance,  and,  consequently,  is  entitled 
to  no  payment  whatever,  although  the  ship  may  have  been  hired 
by  the  week  or  the  month.    If,  therefore,  a  merchant  stipulates 
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with  a  shipowner  to  pay  a  sum  of  money  for  taking  goods  on 
board,  the  sum  is  not  freight  in  the  true  meaning  of  the  term 
(Byrne  v.  Schiller,  1871,  L.R.  6  Ex.  319).  This  point  is  noticed 
here  more  particularly,  because  there  is  the  important  right  of 
lien  in  the  case  of  freight  properly  so  called.  If,  then,  there  is 
no  freight,  there  can  be  no  lien.  See  Kirchner  v.  Venus,  1859, 
12  Moo.  P.C.C.  361.  It  follows,  naturally,  that  if  a  ship  is  lost  at 
sea,  there  can  be  no  freight ;  and  it  was  decided,  in  the  case  of 
The  Kathleen,  1874,  L.R.,  4  A.  &  E.  269,  that  even  when  a  ship 
is  abandoned,  the  contract  to  pay  freight  is  dissolved.  The  rule 
as  to  the  loss  of  freight  does  not  apply,  however,  where  a  voyage 
is  merely  temporarily  suspended  without  the  fault  of  the  ship- 
owner, as  in  the  case  of  capture  by  an  enemy  and  recapture  (Beale 
V.  Thompson,  1803,  4  East,  546),  or  when  the  voyage  has  been 
interrupted  by  exceptional  causes.  But,  although  the  deUvery  of 
the  goods  at  the  place  of  destination  is,  in  general,  necessary  to 
entitle  the  shipowner  to  the  freight,  yet  with  respect  to  hving 
animals,  which  may  frequently  die  during  the  voyage,  without 
any  fault  or  neglect  of  those  in  charge  of  the  ship,  it  is  the  rule 
that  if  there  is  no  express  agreement  whether  the  freight  is  to  be 
paid  for  loading  or  for  transporting  them,  freight  is  payable  as 
well  for  the  dead  as  for  the  living. 

No  Freight  on  Shipowner's  Own  Goods. 

As  freight  is  insurable  and  as  there  is,  as  already  mentioned,  a 
lien  on  the  goods  conveyed  in  respect  of  it,  there  might  arise  claims 
of  a  dubious  nature  if  some  restrictions  were  not  placed  upon  the 
earning  of  freight.  Thus,  where  the  owner  of  a  ship  is  also  the 
owner  of  the  cargo  on  board,  no  freight  can  be  earned  by  the 
voyage,  and,  therefore,  where  an  owner  of  a  ship  and  cargo  had 
bills  of  lading  drawn  reserving  a  nominal  freight  on  the  security 
of  which  he  obtained  certain  bills  of  exchange,  it  was  held  that  the 
acceptors  of  the  bills  had  no  claim  against  the  produce  of  the 
sale  of  the  cargo  (Cellier  v.  Hinde,  1867,  17  L.T.  341).  But  in 
another  case,  it  was  said  that  though  freight  may  not  be  payable 
in  respect  of  a  man's  own  goods  conveyed  in  his  own  ship,  it  becomes 
so  if  he  makes  third  persons,  who  have  advanced  him  money, 
the  consignees  of  these  goods,  and  the  goods  are  by  the  bill  of  lading 
dehverable  to  their  order  (Weguelinv.  Cellier,  1873,  L.R.,4  H.L.  286). 

8-(i547) 


I 


114 


MARINE  LAW 


Payment  of  Freight. 

From  what  has  been  already  stated,  it  will  be  clear  that  in  the 
absence  of  some  special  stipulation  or  arrangement  to  the  contrary, 
freight  is  not  payable  until  the  carriage  of  the  goods  is  completed 
(Mashiter  v.  Buller,  1807,  1  Camp.  84) ;  and  even  if  it  is  paid 
and  the  voyage  is  never  completed,  it  can  be  recovered,  unless  it 
is  clear  that  the  freight  was  to  be  paid  in  advance,  (This  matter 
will  be  referred  to  at  a  later  stage.)  Sometimes  a  fixed  sum  is  stipu- 
lated for  as  payment  for  the  conveyance  of  goods.  This  is  generally 
known  as  "  lump  freight."  It  is  not  then  compulsory  for  the 
shipowner  to  deliver  the  whole  of  the  cargo  contracted  to  be  carried. 
The  payment  for  the  voyage  has  been  agreed  upon  between  the 
parties,  and  the  shipowner  is  entitled  to  his  freight,  even  though 
a  portion  of  the  goods  have  been  lost,  without  his  fault,  during  the 
course  of  the  voyage  {Merchant  Shipping  Co.  v.  Armitage,  1873, 
L.R.  9  Q.  B.  99).  But  if  no  goods  at  all  are  delivered  at  the  port 
of  destination,  provided  they  have  been  shipped  and  lost  on  the 
voyage,  no  freight  at  all  is  payable,  unless  the  charterer  has  so 
bound  himself  as  to  make  him  liable  for  the  payment  of  a  lump 
freight  in  any  event  {Bell  v.  Puller,  1810,  2  Taunt.  285).  Of  course, 
if  the  charterer  has  agreed  for  a  lump  freight  and  yet  puts  no  goods 
on  board,  he  is  liable  to  pay  the  freight  if  the  ship  has  been  placed 
at  his  disposal  {Robinson  v.  Knights,  1873,  L.R.,  8  C.  P.  465). 
There  is,  however,  no  ground  for  claiming  freight,  in  the  absence 
of  any  express  agreement,  for  work  already  carried  out,  such  as 
storing  goods  on  board,  if  through  any  cause  the  vessel  never  sets 
sail  at  all  {Curling  v.  Long,  1797,  1  B.  &  P.  634). 

Advance  Freight. 

As  aheady  stated,  freight  is  not  payable,  unless  there  is  a  special 
contract  as  to  lump  freight,  in  case  the  vessel  does  not  arrive  at 
its  destination  and  the  goods  conveyed  are  not  safely  delivered. 
In  consequence  of  this  rule  of  law,  it  is  not  an  infrequent  practice 
for  the  shipowner  to  stipulate  for  the  whole  or  a  portion  of  the 
freight  to  be  paid  in  advance.  When  such  an  arrangement  is 
made,  it  is  the  usual  thing  to  make  this  advance  freight  payable 
upon  the  signing  of  the  bills  of  lading,  or  at  the  expiration  of  a 
given  number  of  days  after  the  sailing  of  the  vessel.  But  it  must 
be  clear  what  the  real  intention  of  the  parties  is  as  to  freight. 
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It  is  not  enough  to  call  it  advance  freight  and  leave  it  there.    Thus, 
a  mere  stipulation  that  the  freight  is  to  be  paid  at  the  port  of 
loading  and  not  at  the  port  of  discharge,  is  not  sufficient  {Mashiter 
V.  Buller,  1807,  1  Camp.  84).     Everything,  however,  turns  upon 
the  special  terms  of  the  contract,  and  it  is  essential  to  discover 
whether  it  is  intended  that  the  freight  shall  be  really  freight  in 
advance,  or  a  payment  in  the  shape  of  a  loan  or  otherwise.     See 
Allison  V.  Bristol  Marine  Insurance  Co.,  1876,  1  App.  Cas.  209. 
If,  then,  it  is  once  established  that  the  freight  is  really  freight  in 
advance,  the  amount  of  the  same  is  payable  at  the  time  when  the 
vessel  starts,  unless  otherwise  agreed.     The  right  of  the  shipowner 
to  payment  is  not  affected  by  the  loss  of  the  goods  during  the 
voyage,  and  their  consequent  failure  to  reach  their  destination 
{Andrew  v.  Moorhouse,  1814,  5  Taunt.  435 ;    Carr  v.  Wallachian 
Petroleum  Co.,  1867,  L.R.,  2  C.P.  468).     If  the  money  is  paid,  the 
amount  cannot  be  recovered  ;   and  even  if  it  is  not  paid,  but  yet 
is  due,  it  can  be  recovered  by  the  shipowner  from  the  charterer 
when  the  ship  is  lost  {Byrne  v.  Schiller,  1871,  L.R.  6  Ex.  319  ; 
Smith  &  Co.  V.  Pynam  &  Co.,  1891,  1  Q.  B.  742).    But  if  the 
goods  are  lost  or  destroyed  before  the  ship  sails  and  the  advance 
freight  becomes  due,  the  shipowner  cannot  claim  the  same  {Weir  & 
Co.  V.  Girvin  &  Co.,  1900,  1  Q.B.  45),  at  least  for  that  portion  of 
the  goods  which  have  been  lost  or  destroyed  ;   and,  similarly,  the 
shipowner  has  no  claim  for  advance  freight  if,  although  the  goods 
have  been  put  on  board,  the  voyage  is  abandoned  before  it  has 
been  commenced. 

Questions  of  considerable  difficulty  arise  when  a  part  only  of 
the  freight  is  payable  as  advance  freight,  the  balance  being  made 
due  and  payable  when  the  goods  arrive  at  their  destination.  If  any 
of  the  goods  are  lost  upon  the  voyage  and,  consequently,  the  whole 
of  the  remaining  part  of  the  freight  has  not  been  earned,  in  calcu- 
lating the  amount  which  must  be  paid,  the  part  paid  as  advance 
freight  must  be  taken  into  consideration,  and  treated  as  a  payment 
on  account  of  the  whole  freight  which  would  have  been  earned 
under  the  circumstances  if  no  part  of  it  had  been  advance  freight. 

Pro  RatS  Freight. 

This  is  a  term  used  to  denote  a  payment  which  is  made  for  the 
carriage  of  goods  when  the  contract  has  not  been  completed  in  its 
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entirety  by  deUvery  of  the  goods  at  their  destination.    The  expres- 
sion  pro  raid  is  a  shortened  form  of  pro  raid  itineris  peracti—iov  a 
proportionate  part  of  the  voyage  carried  out.    The  general  rule 
being  that  no  freight  is  payable,  unless  it  is  advance  freight,  for  a 
voyage  which  is  not  carried  out  in  its  entirety,  a  payment  m  the 
nature  of  a  pro  raid  freight  is  only  payable  by  virtue  of  a  contract 
to  that  effect  (Christy  v.  Row,  1808,  1  Taunt.  300).    The  contract 
need  not  necessarily   be    express,    it  may  be  implied.      Such  a 
contract  may  be  implied  if  a  ship  is  disabled  during  a  voyage, 
and  the  owners  of  the  cargo  voluntarily  receive  the  goods  at  some 
intermediate   port,   under   such  circumstances  that   it  may  be 
reasonably  inferred  that  the  further  prosecution  of  the  voyage  is 
dispensed  with.    The  owners  of  the  goods  will  then  be  hable  to 
pay  pro  raid  freight.    The  rule  is  thus  admirably  summed  up 
m  Maude  and  Pollock  on  Shipping :    "  If  the  original  contract    . 
has  not  been  performed,  no  claim  can  arise  under  it ;  but  if  there 
is  a  voluntary  acceptance  of  the  goods  at  a  point  short  of  their 
destination,  in  such  a  mode  as  to  raise  a  fair  inference  that  the 
further  carriage  was  intentionaUy  dispensed  with,  a  new  contract 
will  be  impUed  to  pay  compensation  commensurate  with  the 
benefit  actually  received  ;   that  is  to  say,  to  pay  freight  for  that 
portion  of  the  voyage  which  has  actually  been  performed."    No 
contract  to  pay  pro  raid  freight  can  be  implied  from  the  mere  fact 
that  the  consignee  of  the  goods  has  taken  delivery  {Cook  v.  Jennings, 
\191, 7  T.R.  381),  nor  where  the  consignee  has  received  the  proceeds 
of  goods  sold  at  an  intermediate  port  (Hunter  v.  Prinsep,  1808, 
10  East,  378 ;    Hopper  v.  Burness,  1876,  1  C.P.  D.  137).     Agam, 
pro  yfl/4  Weight  cannot  be  claimed  by  a  shipowner  unless  he  actuaUy 
carries  the  goods  as  far  as  they  are  carried.    Of  course,  if  the 
contract  of  affreightment  is  not  for  one  entire  voyage,  but  for  a 
series  of  voyages,  it  is  implied  by  law  that  there  is  not  one  contract 
only,  but  a  separate  contract  for  each  voyage.    The  freight  that  is 
payable  is  due  at  the  end  of  each  voyage  in  respect  of  the  same, 
and  the  question  of  pro  raid  freight  does  not  enter  into  the  matter 
at  all. 

When  Freight  is  Payable. 

In  the  absence  of  any  agreement  to  the  contrary,  as  where  there 
is  a  case  of  advance  freight  or  lump  freight,  as  already  explained. 
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freight  is  always  payable,  in  law,  upon  the  delivery  of  the  goods. 
This  is  sometimes  expressly  provided  for  in  the  bill  of  lading, 
but  the  insertion  of  this  term  is  quite  superfluous  in  view  of  the 
legal  obligation.  The  shipowner  is  not  bound  to  deliver  the  goods 
before  he  receives  payment,  since  payment  and  delivery  are  con- 
current acts  (Paynter  v.  James,  1866,  L.R.,  2  C.P.  348  ;  Vogeman 
V.  Bisley,  1897,  2  Com.  Cas.  81) ;  and,  on  the  other  hand,  the 
consignee  cannot  demand  the  delivery  of  the  goods  unless  he 
is  willing  and  ready  to  pay  the  freight.  It  will  be  gathered 
from  what  has  been  already  stated,  that  the  shipowner  must 
have  fulfilled  his  part  of  the  contract  by  carrying  the  goods  to 
the  appointed  destination,  or  to  some  other  port  where  the  con- 
signee is  bound  to  take  delivery  (Hunter  v.  Prinsep  ,  1808, 
10  East,  378),  and  he  must  also  be  in  a  position  to  deliver  the 
goods  on  demand  (Duthie  v.  Hilton,  1868,  L.R.,  4  C.P.  138). 
If  he  fails  to  deliver,  he  cannot  claim  the  whole  or  any  portion 
of  the  freight.  The  cause  of  the  failure  is  immaterial,  even 
though  it  arises  from  inherent  defect,  and  there  is  no  right  to 
remuneration  in  the  way  of  freight  even  for  any  portion  of  the 
voyage  which  has  been  accomplished.  The  consignee,  on  his  part, 
must  be  ready  to  take  delivery  within  the  stipulated  time  ;  and  if 
he  is  in  default,  and  the  goods,  having  already  arrived  at  their 
destination  are  lost  or  destroyed  after  the  time  when  the  con- 
signee should  have  taken  delivery,  the  freight  must  be  paid. 
Although  payment  should  be  made  at  the  time  of  delivery,  yet 
if  the  goods  are  of  such  a  character  that  they  must  be  delivered 
in  parts,  and  the  shipowner  delivers  some  portion  of  the  whole 
before  the  freight  has  been  paid,  he  is  entitled  to  withhold  further 
deliveries  until  the  amount  due  has  been  handed  to  him  (Paynter  v. 
James,  1866,  L.R.,  2  C.P.  348).  The  consignee  cannot  demand 
the  whole  of  the  goods  comprised  in  the  bill  of  lading  to  be  dis- 
charged before  making  any  payment.  The  above  statements 
have  been  made  on  the  supposition  that  the  whole  of  the  goods 
are  dehvered  or  lost.  If  delivered,  the  freight  must  be  paid  ; 
if  lost,  there  is  nothing  to  pay.  If,  however,  a  part  only  of  the 
goods  are  lost  and  the  shipowner  dehvers  the  remainder,  he  is 
entitled  to  be  paid  on  such  of  them  as  are  delivered  (Ritchie  v. 
Atkinson,  1808,  10  East,  295;  Spaight  v.  Farnworth,  1880,  5 
Q.B.D.  115).     Freight  is  not  lost  even  though  the  goods  arrive  in 
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a  damaged  condition ;  but  if  they  are  so  damaged  as  not  to  be 
merchantable,  it  is  as  though  there  had  been  a  total  loss  of  the 
cargo,  and  consequently  no  freight  is  payable. 

Freight  after  Transhipment. 

If,  in  the  course  of  the  voyage,  the  ship  is  disabled,  or  even  lost* 
and  the  goods  carried  are  saved,  provided  that  the  shipowner 
arranges  for  their  safe  carriage  to  their  port  of  destination,  the 
freight  contracted  for  is  earned  and  is  payable,  and  this  is  so  even 
when  the  shipowner  charters  a  fresh  vessel  for  which  the  freight 
is  lower  than  the  original  freight  (Shipton  v.  Thornton,  1838,  9 
A.  &  E.  314).  But,  in  order  to  obtain  the  benefit,  he  must  forward 
the  goods  within  a  reasonable  time,  otherwise  he  wiU  be  deemed 
to  have  abandoned  the  voyage  (Hunter  v.  Prinsep,  1808,  10  East, 
378).  In  such  a  case,  the  consignee,  if  he  is  able  to  do  so,  may  take 
possession  of  the  goods  without  being  Hable  for  any  freight  at  all, 
unless  a  new  contract  has  been  entered  into  between  the  parties. 

Interference  of  Owners. 

If  the  owners  of  the  goods,  consignors  or  consignees,  interfere 
with  them  in  any  way  whilst  they  are  in  the  possession  of  the 
shipowner,  and  do  anything  to  prevent  the  shipowner  from  carr5ang 
out  his  work  in  a  proper  manner,  the  freight  will  still  be  payable, 
although  the  contract  is  not  fully  carried  out.  Again,  where  the 
owners  of  the  cargo  make  default  in  landing  it  at  its  port  of  discharge, 
and  the  master  is  compelled  to  carry  these  goods  back  again  to 
the  port  of  loading,  not  only  will  the  shipowner  be  entitled  to  the 
original  freight  payable,  but  he  can  also  claim  the  freight  for  the 
carriage  back  {Gaudet  v.  Brown,  1873,  L.R.  5  P.C.  134).  It  is 
almost  unnecessary  to  add  that  if  goods  have  been  carried  under  a 
contract  which  is  illegal,  no  claim  for  freight  can  be  sustained. 

Amount  of  Freight. 

The  bill  of  lading  or  the  charter  party  generally  states  the  rate 
at  which  the  freight  is  to  be  paid  ;  but  if  it  does  not,  and  the 
contract  shows  that  freight  is  to  be  paid,  it  must  be  calculated  at 
the  ordinary  rates  ruling  at  the  time  when  the  shipment  was  made. 
But  if  it  is  stipulated  that  a  gross  sum  shall  be  paid  for  the  whole 
or  a  part  of  the  ship  under  a  charter  party,  it  wiU  be  due,  even 
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though  a  complete  cargo  is  not  provided  by  the  charterer,  or 
though  a  part  of  the  goods  are  lost  at  sea  by  the  excepted  perils, 
such  as  fire  or  perils  of  the  sea.     If  the  payment  is  agreed  to  be  at 
so  much  per  ton,  the  calculation  is  made  upon  the  number  of 
tons  the  ship,  or  the  part  of  it  which  is  chartered,  contains  (Hunter 
V.  Fry,  1819,  2  B.  &  Aid.  421).     If,  however,  the  calculation  is 
to  be  made  upon  the  quantity  of  goods,  the  freight  is  payable 
upon  the  amount  carried,  and  not  upon  the  quantity  discharged. 
When  goods  are  shipped  from  abroad  and  consigned  to  a  merchant 
in  this  country,  they  are  to  be  paid  for  (upon  a  demand  for  freight) 
according  to  their  net  weight,  and  not  according  to  the  weight 
expressed  in  the  bill  of  lading,  unless  there  is  an  agreement  to  the 
contrary  (Buckle  v.    Knoop,   1867,  L.R.  2  Exch.   125).    In  the 
absence  of  any  agreement,  or  of  a  uniform  custom  of  trade  to  the 
contrary,  the  rule  is  that  if  the  weights  or  measurements  at  the 
loading  port  and  the  port  of  delivery  differ,  the  lesser  weight  is 
to  be  taken  in  calculating  the  freight  (Coulthurst  v.  Sweet,   1866, 
L.R.  1  C.P.  649).     Thus,  if  a  cargo  has  swelled  during  the  voyage, 
the  freight  is  payable  on  the  quantity  as  shipped ;   whilst  if  it  has 
wasted,  as  by  drainage  or  evaporation,  the  quantity  to   be   taken 
is  that  on  delivery.     The  rule  as  to  measurement  may  be  con- 
trolled by  an  established  uniform  usage  in  the  particular  trade. 
If  the  freight  is  expressly  to  be  paid  upon  the  quantity  as  stated 
in  the  bill  of  lading,  it  is  not  open  to  either  party,  in  the  absence 
of  fraud,  to  vary  the  amount  by  showing  that  the  statement  was 
not  correct.     Sometimes  an  option  is  given  to  the  consignee  to 
pay  freight  on  the^  bill  of  lading  quantity  or  on  the  weight  dehvered. 
If  the  consignee,  in  order  to  get  his  goods  dehvered  to  him,  pays 
more  than  the  net    weight    amounts    to,    he    may   recover    the 
surplus. 

The  shipowner  takes  all  risks  as  to  the  duration  of  the  voyage. 
His  contract  is  to  carry  from  one  port  to  another,  and  he  can 
claim  nothing  further  in  the  shape  of  freight  than  what  he  has 
stipulated  for.  There  is,  however,  an  exception  to  this  rule  if 
the  shipper  agrees  to  pay  at  the  rate  of  so  much  per  month,  or 
makes  any  similar  agreement  as  to  payment  by  time.  He  is  not 
then  freed  from  his  liability,  even  though  the  vessel  is  delayed  by 
unavoidable  circumstances,  such  as  the  necessary  repair  of  the 
vessel  (Ripley  v.  Scaife,  1826,  5  B.  &  C.  167). 
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By  Whom  Freight  is  Payable. 

The  person  who  is  Hable  primarily  for  the  payment  of  the  freight 
is  the  person  who  ships  the  goods  (Donnett  v.   Beck  ford,   1833, 

5  B.  &  Aid.  521).  The  actual  shipper  is  liable,  although  he  is, 
in  fact,  acting  only  as  agent  for  another,  unless  he  makes  it  abso- 
lutely clear  that  he  is  shipping  as  agent  merely  and  not  as  principal 
(Dickenson  v.  Lano,  1860,  2  F.  &  F.  188).  If  the  shipowner  or  the 
master  has  notice  that  delivery  is  being  taken  on  behalf  of  some 
person  other  than  the  actual  shipper,  the  mere  receipt  of  the  goods 
is  not  sufficient  to  imply  that  the  shipper  promises  to  pay  the 
freight  personally.  But  in  other  cases  it  is  not  necessary  to 
consider  the  question  of  ownership ;  it  is  the  person  who  actually 
ships  who  is  liable  to  pay  the  freight  (Lidgett  v.  Perrin,  1862,  2 
F.  &  F.  763).  The  shipowner,  however,  may  lose  his  right  of 
recourse  against  the  shipper  if  he  gives  credit  expressly  or  by 
implication  to  the  consignee,  although,  of  course,  the  consignee  is 
not,  as  such,  Hable  to  pay  freight,  seeing  that  he  is  not  a  party 
to  the  contract  of  carriage  (Kennedy  v.   Gouveia,  1823,  3  Dow. 

6  Ry.  503  ;  Sanders  v.  Vanzeller,  1843,  4  Q.B.  260).  Thus,  if  the 
master,  instead  of  requiring  payment  of  the  freight  in  cash,  takes 
a  bill  of  exchange  from  the  consignee  for  his  own  convenience, 
when  he  might  have  obtained  cash,  the  shipper  will  be  discharged 
from  further  hability.  The  liability  of  the  consignee  instead  of 
the  shipper  may  also  arise  from  the  course  of  business  between 
the  parties,  or  from  special  circumstances.  For  example,  a  person 
who  presents  a  bill  of  lading  and  takes  delivery  of  the  goods  named 
in  it  may  become  liable  for  the  freight.  Generally  speaking,  a 
promise  to  pay  will  be  inferred,  where  nothing  has  been  done  to 
qualify  the  effect  of  the  receipt,  but  it  is  not  to  be  inferred  as  a 
matter  of  course  (Moorsom  v.  Kymer,  1814,  2  M.  &  S.  303).  By  the 
Bills  of  Lading  Act,  1855,  the  liability  to  pay  freight  is  imposed 
upon  the  consignee  or  the  indorsee  of  a  bill  of  lading,  if  the  property 
in  the  goods  has  passed  to  him  ;  but  where  the  bill  of  lading  repre- 
sents that  the  freight,  or  some  part  of  it,  has  been  paid,  the  ship- 
owner cannot,  as  against  an  assignee  of  the  goods,  who  has  given 
value  for  them  on  the  faith  of  that  representation,  assert  after- 
wards that  it  has  not  been  paid.  The  shipowner  cannot  sue  the 
assignee  for  that  freight,  nor  can  he  set  up  a  lien  for  it  as  against 
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the  assignee.  If,  however,  the  consignee  is  acting  only  as  agent 
for  the  owner  of  the  goods,  he  cannot,  in  the  absence  of  any  agree- 
ment to  pay,  be  responsible  in  any  way  for  freight  (Ward  v.  Felton, 
1801,  1  East,  507 ;  Amos  v.  Temperley,  1841,  8  M.  &  W.  798). 
The  charterer  is  liable  for  the  charter  party  freight,  unless  the 
contrary  is  clearly  expressed.  If  the  charterer  assigns  the  benefit 
of  the  charter  party,  the  liability  of  the  original  charterer  depends 
upon  whether  or  not  the  shipowner  has  accepted  the  assignee  as  the 
contracting  party  in  the  place  of  the  charterer.  It  is,  however, 
to  be  borne  in  mind  that  the  existence  of  a  charter  party  with  its 
attendant  obligation  imposed  upon  the  charterer  to  pay  freight, 
does  not  take  away  the  shipper's  liability,  when  the  shipper  is 
not  the  charterer,  in  respect  of  freight  on  his  own  goods,  and  in 
respect  of  his  own  contract,  unless  from  all  the  circumstances  of 
the  case  it  is  to  be  assumed  that  the  shipper  has  made  a  separate 
contract  with  the  charterer  (Smidt  v.  Tiden,  1874,  L.R.  9  Q.B.  446). 

Cesser  Clause  in  Charter  Party. 

A  clause  is  sometimes  inserted  in  charter  parties  known  as  a 
"  cesser  clause,"  the  effect  of  which  is  that  the  hability  of  the 
charterer  to  pay  freight,  as  well  as  to  perform  other  duties  under 
the  terms  of  the  charter  party,  shall  cease  as  soon  as  the  cargo 
has  been  shipped ;  and  that  the  shipowner  shall  look  to  the 
shippers  and  the  owners  of  the  cargo  for  the  freight,  enforcing 
the  right  to  the  same  by  means  of  the  right  of  lien  expressly 
given  to  the  shipowner.  Notwithstanding  that  a  charter  party 
provides  that  the  liabilities  of  the  charterer  are  to  cease  on  the 
vessel  being  loaded,  "  the  master  and  owner  having  a  lien  on 
the  cargo  for  all  freight  and  demurrage  under  this  charter  party," 
the  liability  of  the  charterer  to  pay  the  charter  party  freight  will 
continue  after  the  vessel  is  loaded,  if  the  charter  party  enables 
bills  of  lading  to  be  presented  in  such  a  form  as  to  make  the 
owner's  lien  not  commensurate  with  the  hability  which  is  to  cease. 
See  GuUischen  v.  Stewart  Brothers,  1884,  13  Q.B.D.  317. 

To  Whom  Freight  is  Payable. 

The  freight  is  payable,  primarily,  to  the  person  with  whom  the 
contract  of  carriage  was  made,  that  is,  generally,  to  the  person 
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who  owned  the  ship  at  the  time  of  contracting,  for  the  right  to 
receive  freight  is  one  of  the  incidents  of  ownership  of  a  vessel. 
It  is  not  necessary  that  the  payment  should  be  made  to  the  ship- 
owner himself;    it  may  be  made  to  the  shipowner's  agent,  and 
the  master,  as  agent,  has  an  implied  authority  to  receive  the 
freight,  imless  express  notice  has  been  given  by  the  shipowner  that 
pa5mient  is  not  to  be  made  to  the  master  (The  Edmond,  1860, 
Lush.  211).    This  is  on  the  supposition  that  the  ship  is  a  general 
ship.     If,  however,   it  is  chartered  from  the  shipowner,  difficult 
questions  may  arise,  as  there  may  be  two  kinds  of  freight  reserved, 
one  under  the  charter  party  and  the  other  under  bills  of  lading. 
As  to  the  former,  there  is  no  doubt  as  to  the  right  of  the  shipowner 
to  receive  it.     But  as  to  the  latter,  it  seems  to  be  impossible  to 
lay  down  any  general  rule  which  will  cover  all  cases.     Each  case 
must  depend  upon  the  special  circumstances  of  the  contract  entered 
into,  and  a  satisfactory  solution  is  obtainable  only  by  studying 
the  wording  of  the  charter  party.     Sometimes  it  is  the  shipowner, 
and  sometimes  the  charterer,  who  is  entitled  to  the  bill  of  lading 
freight ;  in  some  cases  it  is  shared  in  certain  proportions  between 
them.     Other  questions  arise  when  the  ship  has  been  sold  or 
mortgaged  subsequently  to  the  making  of  the  contract  of  carriage, 
or,  again,  the  freight  may  have  been  sold  or  assigned.     When  a 
ship  is  sold  after  a  contract  of  carriage  has  been  made,  in  the 
absence  of  any  express  contract  to  the  contrary,  the  purchaser 
becomes  entitled,  as  from  the  date  of  the  sale  of  the  ship,  to  all 
freight  then  in  course  of  being  earned  by  the  ship  and  not  yet 
payable  {Morrison  v.  Parsons,  1810,  2  Taunt.  407 ;    Lindsay  v. 
Gibbs,  1856,  22  Beav.  522).    The  freight  is,  in  fact,  incidental  to 
the  property  in  the  ship  (Case  v.  Davidson,  1816,  5  M.  &  S.  79). 
In  the  case  of  the  mortgage  of  a  ship,  the  mortgagee  becomes  entitled 
to  freight  which  is  in  the  process  of  being  earned  only  if  he  takes 
possession  of  the  ship  (Gunn  v.    Tyrie,   1865,  6  B.    &  S.  298 ; 
Japp  v.  Campbell,  1887,  57  L.J.,  Q.B.  79).    Under  the  terms  of 
his  mortgage,  the  mortgagee  is  entitled  to  take  possession,  but 
until  he  does  so,  the  right  to  the  freight  remains  in  the  mortgagor 
(Keith  V.  Burrows,  1877,  2  App.  Cas.  636).    The  freight  may  be 
assigned,  separately  from  the  ship,  before  it  has  been  earned  or 
even  contracted  for  (Douglas  v.  Russell,  1833,  1  Myl.  &  K.  488), 
and  if  such  an  assignment  is  made,  the  assignee  is  entitled  to  the 


f| 


FREIGHT 


123 


\  \ 


freight.    Notice  of  assignment  must  be  given  (De  Pothonier  v. 
De  Mattos,  1858,  E.  B.  &E.  461). 

As  in  the  case  of  any  other  assignment,  the  assignee  takes 
subject  to  the  equities. 

Mode  of  Pajmient  of  Freight. 

The  freight  is  payable  in  cash,  and  should  be  paid  in  the  currency 
of  the  place  of  payment,  without  deduction,  unless  there  is  an 
express  agreement  in  the  contract  to  the  contrary.  Agreements 
for  the  payment  of  freight,  like  other  mercantile  contracts,  may  be 
explained  by  usage.  Where  there  is  a  charter  party  covenanting 
for  payment  of  freight  on  a  right  and  true  delivery  of  the  goods  at 
a  foreign  port,  the  freighter  is  not  discharged  by  the  master  there 
taking  from  the  freighter's  agent,  who  was  furnished  with  funds 
to  pay  to  him  the  freight,  a  bill  of  exchange  upon  a  third  person, 
by  whom  it  is  accepted,  if  the  bill  is  not  duly  honoured,  although 
the  agent  fails  with  the  amount  of  the  freight  in  his  hands,  unless 
the  master  had  the  offer  of  a  cash  payment,  and  preferred  the 
bill  for  his  own  convenience. 

Lien  for  Freight. 

The  shipowner  has  generally  a  right  to  retain  the  goods  in  his 
possession  until  the  freight  upon  them  has  been  paid.  This  right 
of  retention  is  called  lien.  It  does  not  confer  upon  the  shipowner 
any  property  in  the  goods,  so  that  he  cannot  sell  them,  even  though 
the  retention  of  them  may  be  attended  with  expense.  This  right 
is  a  common  law  right,  and  although  it  is  generally  inserted  in  a 
charter  party,  its  inclusion  is  only  for  the  purpose  of  preventing 
any  inference  of  the  absence  of  lien  by  its  omission.  The  common 
law  right  of  lien  does  not  extend  to  advance  freight  (Kirchner  v. 
Venus,  1859,  12  Moo.  P.C.C.  361),  nor  to  dead  freight.  If  any 
such  lien  is  to  exist,  it  must  be  created  by  special  contract.  The 
right  of  lien  avails  against  the  true  owner  of  the  goods,  although 
he  may  not  be  the  person  who  is  hable  to  pay  the  freight  or  other 
charges.  The  right  to  lien  for  freight  is  confined  to  the  freight 
which  is  payable  upon  the  particular  shipment  of  goods.  A  ship- 
owner cannot  retain  the  goods  for  other  freights  due  from  their 
owner  upon  other  transactions,  unless  an  agreement  to  that  effect 
has  been  made  expressly,  or  unless  such  an  agreement  must  be 
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inferred  from  the  course  of  business  between  the  parties,  or  from 
a  general  usage  of  the  trade.  There  cannot  be  a  usage  entithng  a 
carrier  to  retain  goods  as  against  consignees  to  whom  they  belong 
for  debts  due  to  him  from  the  shipper.  When  the  master  has 
delivered  a  portion  of  the  cargo  on  payment  of  a  sum  of  money  on 
account  of  freight,  he  may  detain  the  balance  of  the  cargo  until 
the  balance  of  the  freight  has  been  paid. 

Preservation  of  Lien. 

Strictly  speaking,  a  shipowner  who  desires  to  exercise  his  right 
of  lien  must  keep  the  goods  on  board  his  ship,  and  if  he  delivers 
them  on  shore  his  right  is  in  danger  of  being  lost.  This  may  be  a 
cause  of  inconvenience.  All  danger  of  loss,  however,  has  been 
removed  by  reason  of  Sections  492-501  of  the  Merchant  Shipping 
Act,  1894.  All  these  Sections  need  careful  study,  but  it  will  be 
sufficient  to  quote  Section  494  in  connection  with  this  matter. 
It  runs  as  follows — 

"  If  at  the  time  when  any  goods  are  landed  from  any  ship, 
and  placed  in  the  custody  of  any  person  as  a  wharfinger  or 
warehouseman,  the  shipowner  gives  to  the  wharfinger  or  ware- 
houseman notice  in  writing  that  the  goods  are  to  remain  subject 
to  a  hen  for  freight  or  other  charges  payable  to  the  shipowner 
to  an  amount  mentioned  in  the  notice,  the  goods  so  landed  shall, 
in  the  hands  of  the  wharfinger  or  warehouseman,  continue 
subject  to  the  same  lien,  if  any,  for  such  charges  as  they  were 
subject  to  before  the  landing  thereof;  and  the  wharfinger  or 
warehouseman  receiving  these  goods  shall  retain  them  until 
the  hen  is  discharged  as  hereinafter  mentioned,  and  shall,  if 
he  fails  to  do  so,  make  good  to  the  shipowner  any  loss  thereby 
occasioned  to  him." 


Loss  of  Lien. 

A  shipowner  will  lose  his  right  of  lien  if  he  expressly  waives  it. 
But  he  will  also  lose  it  if  he  does  anything  by  which  he  shows  an 
intention,  or  can  be  presumed  to  have  shown  an  intention,  of 
foregoing  his  right.  Thus,  if  he  agrees  to  accept  payment  of 
freight  after  delivery  of  the  cargo,  instead  of  at  the  time  of  delivery, 
that  will  be  a  strong  presumption  that  he  has  waived  his  rights 
{Thompson  v.  Small,  1845,  1  C.B.  328).    But  the  onus  of  showing 
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that  the  shipowner  has  so  contracted  away  his  rights  is  always  on 
the  person  who  is  liable  to  pay  the  freight.  Again,  if  a  shipowner 
takes  a  bill  of  exchange  payable  at  a  future  date  in  respect  of  the 
freight,  he  will  lose  his  lien  ;  but  if  the  bill  is  dishonoured  and  the 
goods  are  still  in  the  possession  of  the  shipowner,  the  right  of  lien 
will  revive.  In  any  case,  whether  he  still  retains  his  right  of 
hen  or  has  lost  it,  the  shipowner  can  sue  the  freighter  on  his 
contract  for  the  amount  of  the  freight  due  ( Tapley  v.  Martens,  1800, 
8  T.R.  451). 
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CHAPTER  VIII 

BOTTOMRY  AND  RESPONDENTIA 

General. 

The  names  bottomry  and  respondentia  are  applied  to  certain 
contracts  of  pledge,  or  hypothecation,  whereby  in  consideration 
of  money  advanced  for  the  necessities  of  a  ship,  the  vessel,  freight, 
or  cargo,  or  two,  or  all  of  them,  are  made  Hable  for  the  repayment 
of  the  same,  together  with  interest,  provided  the  ship  arrives  safely 
at  its  destination.  The  contract  must  be  in  writing  {Ex  parte 
Halkett,  1815,  19  Ves.  474),  and  is  usually  in  the  form  of  a  bond — 
a  document  under  seal — called  a  bottomry  bond,  by  which  the 
master  of  the  ship  binds  himself  in  a  penalty  to  repay  the  sum 
borrowed,  and  also  professes  to  assign  the  ship  and  freight,  or 
cargo,  as  the  case  may  be,  with  a  condition  that  the  bond  shall 
be  void  if  the  money  secured  is  repaid  within  a  certain  time  after 
the  safe  arrival  of  the  ship  at  the  port  of  destination. 

When  the  cargo  alone  is  h5^othecated,  the  instrument  creating 
the  charge  is  more  properly  called  a  respondentia  bond.  But  that 
term  is  not  always  used,  the  expression  **  bottomry  bond  "  being 
usually  employed,  whether  the  vessel  itself  or  only  the  cargo  forms 
the  security. 

Peculiar  Nature  of  Contract. 

The  peculiar  nature  of  bottomry  and  respondentia,  namely,  a 
contract  of  hypothecation  dependent  upon  special  circumstances, 
was  unknown  to  the  common  law  of  this  country,  since  by  the 
conmion  law  no  pledge  of  a  chattel  was  valid,  unless  the  article 
pledged  was  transferred  to  the  possession  of  the  pawnee  or  pledgee. 
The  right  to  hypothecate,  however,  was  recognised  by  the  civil 
law,  and  has  long  been  adopted  by  the  maritime  law  of  England 
as  administered  formerly  in  the  Court  of  Admiralty,  and  now  in 
the  Admiralty  Division  of  the  High  Court  of  Justice. 

Form  of  Bottomry  Bond. 

It  is  not  necessary  that  the  instrument  of  bottomry,  whether  it 
is  in  the  form  of  a  bond  or  not,  should  be  drawn  up  in  any  par- 
ticular form  of  words,  and  in  practice  the  provisions  in  instruments 
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of  bottomry  will  be  found  to  vary  according  to  the  circumstances 
of  each  case  or  the  country  in  which  they  are  executed.  There 
are,  however,  forms  of  both  bottomry  and  respondentia  bonds  to 
to  be  foimd  in  the  Appendix  to  Abbott  on  Shipping.  In  any  case 
the  terms  of  the  contract  should  be  very  clearly  set  out — the 
amount  of  the  loan,  the  rate  of  interest  to  be  paid,  and  the  pro- 
perty h5^othecated,  whether  ship  or  cargo,  for  the  repayment  of 
the  loan.  The  bond  should  also  set  out  that  the  money  is  only 
repayable  upon  the  safe  arrival  of  the  ship  at  its  destination ; 
indeed,  it  seems  that  the  bond  is  not  a  good  one  if  there  is  a  covenant 
to  repay  the  money  in  any  event  {The  Haahet,  1899,  P.  295). 

The  following  was  the  bottomry  bond  given  in  the  case  of  The 
Atlas,  1827,  2  Hagg.  Adm.  48,  one  of  the  leading  cases  deahng  with 
the  subject — 

Know  all  men  by  these  presents  that  I,  William  Clifton,  now 
residing  in  Calcutta,  master  of  the  ship  ''Atlas,"  of  the  burthen  of  All 
tons,  am  held  and  firmly  hound  unto  James  Young,  Thomas  Bracker 
{and  others)  of  Calcutta,  merchants  carrying  on  business  together  under 
the  firm  of  Messrs.  Alexander  6-  Co.,  in  the  penal  sum  of  132,000  sicca 
rupees  of  lawful  money  in  Bengal,  for  the  payment  of  which  well  and  truly 
to  be  made  unto  the  said  James  Young,  etc.,  their  attornies,  heirs,  etc. 
I  hereby  bind  myself  my  heirs  executors  and  administrators,  firmly  by  these 
presents.     Sealed  with  my  seal.     Dated  this  I2th  March,  1824. 

Whereas  the  said  "  Atlas,"  bound  on  voyage  from  the  port  of  London, 
England,  to  Calcutta,  and  from  thence  home  to  the  port  of  London  lately 
arrived  in  the  river  Hoogley,  on  her  said  voyage  and  whereas  was  there 
wrecked  and  sunk,  and  received  great  damage,  and  at  considerable  expense 
was  raised  and  recovered  ;  the  master  of  the  said  ship  was  unable  to  raise 
and  procure  on  the  security  of  the  ship  or  otherwise,  sufficient  sums  of 
money  fully  to  repair  the  said  ship  so  as  to  enable  her  immediately  to 
proceed  and  complete  her  said  voyage  to  London  ;  and  for  her  preservation, 
and  to  enable  the  ship  ultimately  to  proceed  on  her  voyage,  and  to  complete 
the  same,  considerable  and  immediate  repairs  were  absolutely  necessary 
to  be  done  to  the  ship  before  sufficient  funds  can  be  obtained  to  complete 
her  repairs  and  refit  the  ship  ;  and  whereas  the  captain  of  the  ''Atlas*' 
hath  thereupon  received  from  Messrs.  Alexander  &  Co.  the  sum  of  66,000 
sicca  rupees  for  the  purpose  of  defraying  such  necessary  and  immediate 
repairs,  and  other  charges  and  expenses  necessary  for  the  said  vessel  and 
of  enabling  her  ultimately  to  complete  her  voyage,  which  sum  of  money  is 
to  run  at  respondentia  on  the  block  and  homeward  freight  of  the  "  Atlas," 
from  Calcutta  to  London  or  any  other  port  in  Great  Britain,  at  12  per  cent, 
premium  for  the  voyage,  and  the  master  agreed  to  mortgage  and  assign 
the  freight  of  the  "Atlas"  for  the  homeward  voyage  together  with  her 
tackle,  apparel,  etc.,  as  security  for  the  said  66,000  rupees.  If  the"  A  tlas  " 
IS  fully  repaired  for  her  intended  voyage,  shall  within  15  m(mths  from  the 
date  of  the  bond  set  sail  and  depart  from  Calcutta,  and  for  the  completion 
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of  her  voyage  to  London,  and  excepting  the  perils  and  accidents  of  the  seas 
shall  duly  complete  her  voyage,  then  the  captain  shall  cause  to  he  paid  to 
James  Young,  his  attornies,  heirs,  executors,  administrators,  or  assigns 
the  full  sum  of  66,000  rupees  with  12  per  cent,  interest  at  or  before  the 
expiration  of  30  days  after  the  safe  arrival  of  the  "  Atlas  "  in  the  Thames. 
or  other  port  in  Great  Britain,  or  in  casQ  the  ship  is  lost  then  within  30  days 
next  after  the  account  of  such  loss  shall  have  been  received  in  Calcutta  or 
London  then  this  bond  is  to  become  void  and  have  no  effect,  otherwise  it  is 
to  remain  in  full  force. 

Interest  Charged. 

As  the  risk  is  great  the  interest  charged  is  proportionately  high  ; 
indeed,  as  akeady  pointed  out,  if  the  ship  fails  to  arrive  at  its 
destination  the  lender  of  the  money  will  receive  nothing  at  all. 
The  court  has,  nevertheless,  power  to  reduce  the  rate  of  interest 
if  it  is  considered  to  be  exorbitant ;  but  it  will  be  very  slow  to 
exercise  its  powers  in  this  respect.  See,  however,  The  Pontida, 
1884,  9  P.Div.  177.  It  has  yet  to  be  seen  whether,  if  the  lender 
is  a  money-lender  within  the  meaning  of  the  Money-lenders  Act, 
1900,  the  provisions  of  that  Act  apply.  The  practice  of  the  court 
is  to  allow  4  per  cent,  interest  on  the  debt,  after  the  money  becomes 
payable  and  the  risk  at  sea  has  determined. 

Who  enters  into  Contract. 

The  contracts  of  bottomry  and  respondentia  are  almost  always 
entered  into  by  the  master  of  the  ship,  acting  under  an  imphed 
authority  as  the  agent  of  the  owner  or  owners  of  the  ship.  If, 
however,  the  owner  is  abroad  with  his  ship,  the  owner  may  contract 
instead  of  the  master.  But  if  the  owner  of  a  British  ship  and  his 
ship  are  in  England,  any  loan  advanced  in  respect  of  the  ship 
cannot  be  secured  by  means  of  a  bottomry  bond.  The  owner 
would  be  personally  hable  upon  the  advance  made. 

Necessary  Conditions  for  a  valid  Bottomry  Bond. 

It  is  obvious  that  the  powers  of  the  master  of  a  ship  are  very 
great  in  respect  of  entering  into  contracts  of  the  nature  of  bottomry 
and  respondentia,  and  in  order  to  keep  these  powers  within  due 
bounds  it  is  essential  that  the  same  should  only  be  exercised  under 
special  conditions.  No  bottomry  bond,  therefore,  is  valid  unless 
the  borrowing  takes  place  in  the  following  casesr- 

(1)  The  money  borrowed  must  be  absolutely  essential  in  order 


that  the  ship  may  be  put  into  such  a  state  that  it  can  prosecute 
its  voyage. 

(2)  There  is  no  possibility  of  obtaining  the  money  by  any  other 
means  than  a  bottomry  bond. 

(3)  The  amoimt  borrowed  upon  the  bottomry  must  not  exceed 
the  sum  which  is  required  for  the  actual  necessities  of  the  ship. 

Naturally  there  may  be  various  causes  which  will  render  borrow- 
ing money  necessary,  but  it  most  generally  arises  when  a  ship 
has  been  seriously  damaged  by  the  perils  of  the  sea,  and  the  con- 
dition of  the  ship  is  such  that  it  cannot  proceed  upon  its  voyage 
until  it  is  put  into  a  safe  and  sound  condition. 

A  master  cannot  hypothecate  the  ship  for  any  private  debt. 

On  each  of  these  three  conditions  there  have  been  numerous 
judgments  given,  and  it  is  useful  to  refer  to  the  words  of  different 
judges  in  dealing  with  these  matters. 

(1)  Necessity. — ^Necessity  is  the  very  foundation  of  the  right.  In 
the  case  of  The  Prince  of  Saxe-Cobourg  1839,  3  Moo.  P.C.C.  1, 
Dr.  Lushington  said  :  "  In  the  large  majority  of  cases,  the  master 
is  neither  owner  nor  part  owner  of  the  ship  or  cargo.  When  he 
takes  up  money  on  bottomry  he  pledges  the  property  of  others, 
and  that,  too,  upon  maritime  interest,  which  frequently  is  extremely 
high,  and  very  onerous  to  the  owners.  To  justify  him  in  such  an 
act,  and  to  warrant  the  foreign  merchant  advancing  his  money  on 
valid  security,  it  is  requisite  by  the  maritime  law  that  the  advances 
shall  be  merely  to  enable  the  ship  to  rei&t,  or  to  pay  for  the  repairs 
and  dispatch  of  the  vessel  for  the  completion  of  her  voyage,  and 
that  the  master  shall  be  unable  to  obtain  the  same  on  personal 
credit.  This  rule  has  always  been  rightly  maintained,  and  with 
no  other  qualification  than  that  which  justice  and  the  interests  of 
commerce  necessarily  call  for.  If  the  foreign  merchant,  after  due 
inquiry,  shall  have  reasonable  grounds  for  concluding  that  the 
repairs  are  necessary,  and  that  the  money  cannot  be  raised  on 
personal  credit,  then  his  security  on  the  ship  and  cargo  shall  not 
be  impeached  or  invaUdated,  because  it  might  happen  that,  not- 
withstanding his  reasonable  and  bona  fide  inquiries,  the  repairs 
were  not  necessary,  or  the  money  might  have  been  had  on  personal 
credit."  And  again,  in  the  case  of  The  Pontida,  1884, 9  P.Div.  177, 
where  the  principle  was  laid  down  most  clearly  that  the  master 
of  the  ship  was  only  the  agent  of  the  owner  so  as  to  bind  him  in 
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the  hour  of  necessity,  and  that  his  authority  must  be  measured  by 
that  test.  Fry,  L.  J.,  said:  **  I  concur  in  the  conclusion  of  the  other 
members  of  the  court,  but  not  without  some  Httle  doubt.  It  arises 
because  in  this  case  it  was  the  merchants,  having  nothing  to  do 
with  the  suppUes  to  the  vessel,  who  made  this  loan,  and  because 
of  the  expression  in  the  Prince  of  Saxe-Cohourg,  1839,  3  Moo.  P 
C.C.  1,  and  in  the  Royal  Stuart,  1855,  2  Spink,  258,  for  this  rule  as 
stated  in  these  cases  seems  more  elastic  than  that  enunciated  by 
the  Master  of  the  Rolls.  Lord  Esher,  M.R.,  said  that  the  question 
of  bona  fides  affects  only  the  primary  question,  whether  the  bond 
is  valid  or  not ;  but  if  the  bond  is  valid,  then  it  is  a  question  how 
much  of  it  is  in  respect  of  necessaries,  and  it  will  be  bad  as  regards 
each  item  to  the  extent  by  which  such  item  exceeds  the  amoimt 
which  was  actually  necessary.  The  question  of  reasonable  inquiry 
by  the  lender  has  never  been  the  test  of  the  Habihty  of  the  ship- 
owner. I  think,  with  deference  to  the  Privy  Council,  that  their 
language  in  the  Prince  of  Saxe-Cohourg  {ubi  sup.)  was  not  quite  so 
precise  as  could  be  wished  ;  I  think  that  the  language  in  that  case 
appUes  to  the  bona  fides  of  the  lender  as  affecting  the  validity  of 
the  bond  ab  initio.** 

(2)  Impossibility  of  obtaining  necessary  money  in  any  other  way. — 
A  long  series  of  authorities  point  out  that  the  lender  must  make 
such  inquiries  as  to  satisfy  him  that  the  master  of  the  ship  cannot 
obtain  the  money  that  is  essential  for  the  prosecution  of  the  voyage 
by  any  other  means  than  by  a  bottomry  bond.  The  lender  cannot 
safely  rely  upon  the  assertion  of  the  master  ;  he  must  make  inquiries 
on  his  own  account.  Referring  again  to  the  case  of  the  Prince  of 
Saxe-Cobourg  {ubi  sup.),  it  was  there  said :  **  In  the  present  case 
their  lordships  are  satisfied  that  all  the  advances  made  to  enable 
the  ship  to  complete  her  voyage  might  have  been  had  on  personal 
credit ;  and  on  the  part  of  the  bottomry  bond  holders,  it  is  not 
alleged  that  any  inquiry  was  made  as  to  any  of  the  facts  or  circum- 
stances relating  to  the  ship.  The  vaUdity  of  the  bond,  it  is  said, 
must  be  upheld,  because  the  bond  was  bought  at  public  auction 
after  pubUc  advertisement.  It  is  contended  that  these  circum-  . 
stances  are  sufficient  to  render  all  inquiry  on  the  part  of  the  lenders 
on  bottomry  unnecessary ;  but  their  lordships  cannot  assent 
to  this  doctrine,  which,  if  admitted,  might  be  attended  with 
consequences  pernicious  to  the  mercantile  marine  of  this  kingdom." 


(3)  The  amount  borrowed  to  be  limited  by  necessity.— Vnless  there 
was  a  limitation  of  this  character,  a  master  might  borrow  to  an 
extravagant  extent.  The  extent  to  which  the  borrowing  may  go 
depends  upon  the  necessity  of  the  case,  and  this  can  be  determined 
only  after  an  inquiry  has  been  made,  which  inquiry  is  not  held 
until  the  bottomry  bond  has  been  declared  vahd.  Again,  The 
Pontida  (ubi  sup.)  is  an  authority  in  support  of  this  proposition, 
for  in  that  case  Lord  Esher,  M.R.,  said :  "  If  the  bond  has  been 
pronounced  to  be  valid,  then  the  case  is  referred  to  the  registrar 
and  to  merchants  to  say  how  much  of  it  is  in  respect  of  necessaries, 
and  it  will  be  bad  as  regards  each  item  to  the  extent  by  which 
such  item  exceeds  the  amount  which  was  actually  necessary." 

Example. 

An  illustration  will  serve  to  make  the  matter  clearer.    A  ship 
is  in  the  Far  East  and  is  severely  damaged  in  a  storm.    The  master 
manages  to  get  her  into  a  safe  port,  and  it  is  seen  that  repairs  of 
an  important  character  are  necessary  before  another  voyage  can 
be  undertaken.    The  master  has  no  money  of  his  own,  he  cannot 
borrow  any  upon  his  personal  security,  and  there  are  no  means  of 
obtaining  the  requisite  funds  from  home  without  considerable 
delay.    Any  merchant  or  other  person  is  then  entitled  to  obtain 
a  bottomry  bond  as  a  security  for  money  which  he  advances  for 
the  repairing  of  the  ship.    But  before  he  does  so,  he  must  make 
aU  proper  inquiries  as  to  the  owners  and  other  persons  who  have 
an  interest  in  the  ship  and  its  cargo,  and  only  then  when  he  has 
satisfied  himself  that  the  security  of  the  ship  itself  is  the  only  thing 
upon  which  he  feels  that  he  can  safely  advance  his  money  is  he 
safe  in  taking  a  bottomry  bond.    And  he  must  not  advance  more 
than  is  absolutely  essential  for  the  necessities  of  the  ship  with  the 
idea  of  gaining  a  special  advantage  in  the  shape  of  interest,  which, 
as  already  pointed  out,  need  not  be  at  a  low  rate.    Thus,  if  a  suni 
of  £1,000  is  the  least  amount  for  which  the  ship  can  be  made  fit 
for  sea,  he  may  advance  that  sum  and  charge  20  or  30  per  cent 
for  the  accommodation.    But  if,  in  a  spirit  of  avarice,  he  advances 
£2,000,  no  matter  what  the  rate  of  interest  may  be  with  which 
he  IS  content,  the  bottomry  bond  to  the  extent  of  the  second  £1,000 
wiU  be  bad,  and  the  lender  will  have  nothing  and  nobody  to  turn 
to  for  the  repayment  of  the  money  advanced. 
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If  it  is  the  owner  of  the  ship  who  gives  the  bottomry  bond, 
although  primarily  the  ship  is  the  security  for  the  advance,  there 
is  no  objection  to  his  entering  into  a  collateral  contract  with  the 
lender  by  which  he  makes  himself  personally  Uable  {Willis  v. 
Palmer,  1860,  7  C.B.  360). 

When  Loan  is  Repayable. 

The  bond  itself  will  stipulate  when  the  money  which  has  been 
advanced  must  be  repaid.  This  is  generally  fixed  at  so  many 
days  after  the  ship  has  arrived  at  the  named  destination.  There  is, 
however,  one  point  to  be  noticed  in  connection  with  this  question 
of  repayment  which  must  not  be  overlooked.  As  a  general  rule, 
if  the  ship  is  lost  the  lender  loses  his  money.  But  this  loss  in 
order  to  affect  him  must  be  a  total  loss.  The  doctrine  of  con- 
structive total  loss  has  no  appHcation  in  the  case  of  bottomry 
bonds  (The  Armadillo,  1841,  1  W.  Rob.  251). 

The  borrower  on  bottomry  is  affected  by  the  doctrines  of  sea- 
worthiness and  deviation ;  and  if,  before  or  after  the  risk  on  the 
bottomry  bond  has  commenced,  the  voyage  or  adventure  is  volun- 
tarily broken  up  by  the  borrower,  in  any  manner  whatsoever, 
whether  by  a  voluntary  abandonment  of  the  voyage  or  adventure, 
or  by  a  deviation  or  otherwise,  the  maritime  risk  terminates,  and 
the  bond  becomes  payable.  But  maritime  interest  is  not  recover- 
able if  the  risk  has  not  commenced.  The  risks  assumed  by  the 
lender  are  usually  such  as  are  enumerated  in  the  ordinary  pohcies 
of  marine  insurance.  If  the  ship  is  wholly  lost  in  consequence  of 
these  risks,  the  lender  loses  his  money. 

Insurance. 

Naturally  every  prudent  lender  will  take  care  to  secure  himself 
as  far  as  possible  over  and  above  the  security  given  by  the  bottomry 
bond  which  may  turn  out  to  be  nil  if  the  ship  is  lost.  This  extra 
security  is  obtained  by  means  of  insurance,  and  it  is  specially 
provided  by  Section  10  of  the  Marine  Insurance  Act,  1906 — 
"  The  lender  of  money  on  bottomry  or  respondentia  has  an 

insurable  interest  in  respect  of  the  loan." 

Successive  Bottomry  Bonds. 

When  there  are  several  bottomry  bonds  in  existence  in  respect 
of  the  same  ship,  it  is  well  estabhshed  that  the  moneys  payable 


under  the  several  bonds  are  not  claimable  in  the  order  of  time  in 
which  the  bonds  were  given  but  in  the  exactly  opposite  order. 
Thus,  a  third  bond  must  be  redeemed  before  either  the  second  or 
the  first,  and  a  second  before  the  first.  The  reason  for  this  order 
of  payment  is  well  stated  by  Lord  Stowell  in  The  Rhadamanthe, 
1813,  1  Dods.  201,  as  follows  :  "  Such  is  the  foundation  on  which 
these  bonds  stand  :  they  are  considered  valid  upon  the  groimd 
of  necessity  only,  and  it  is  upon  the  same  principle  of  necessity 
that  a  later  bond  is  entitled  to  priority  of  payment  over  a  former. 
This  course  of  payment  is,  indeed,  directly  contrary  to  that  which 
takes  place  in  the  case  of  common  bonds,  where  those  of  a  subse- 
quent date  can  be  enforced  only  after  all  demands  upon  former 
bonds  shall  have  been  first  paid  or  satisfied.  In  this  species  of 
security,  which  is  entered  into  under  the  pressure  of  necessity,  the 
order  of  pa5mient  is  very  properly  reversed,  since  without  the 
subsidiary  aid  of  a  later  bond  the  property  would  be  totally  lost, 
both  to  the  owners  and  the  former  bond  holder.  But  the  privilege 
is  confined  to  bonds  given  under  this  species  of  necessity  in  a 
foreign  port,  where  the  master  and  owners  have  no  personal 
credit." 

Bottomry  Bonds  and  other  Claims. 

As  a  later  bottomry  bond  is  always  preferred  to  an  earlier  one, 
because  it  is  only  by  means  of  the  later  one  that  the  safety  of  the 
ship  is  insured,  it  is  obvious  that  a  bottomry  bond  must  take  pre- 
cedence of  a  duly  registered  mortgage  of  the  ship,  even  though 
made  prior  to  the  execution  of  the  bond.  But,  on  the  other  hand, 
seamen's  wages  and  claims  for  salvage  are  placed  in  a  superior 
position.  Both  of  these  must  be  met  before  the  bottomry  bond- 
holder can  maintain  his  right.  There  is  also  this  exception  in  the 
case  of  wages  as  far  as  the  master  is  concerned,  in  that  he  cannot 
claim  priority  for  his  wages  if  he  is  part  owner  of  the  ship  and  has 
bound  himself  by  the  bond.  And  again,  if  the  bond  is  not  good 
as  a  whole,  in  that  the  amount  advanced  is  excessive,  it  is  neverthe- 
less good  to  the  extent  of  the  interest  of  the  master  who  is  a  part 
owner  who  had,  therefore,  a  right  to  pledge  his  own  personal  interest 
in  the  ship  by  means  of  a  bottomry  bond.  Priorities  may  be  lost  if 
the  claimants  are  dilatory  in  brining  their  actions. 
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Governing  Law. 

The  validity  of  a  bottomry  or  a  respondentia  bond  will  depend 
upon  the  law  of  the  flag,  that  is,  of  the  country  to  which  the  ship 
belongs. 

Remedies. 

All  rights  arising  under  bottomry  bonds  may  be  enforced  by  an 
action  in  rem,  that  is,  by  a  suit  instituted  against  the  ship  itself 
and  not  against  any  particular  individual,  in  the  Admiralty  Division 
of  the  High  Court  of  Justice.  The  action  may  be  commenced,  if 
the  ship  is  in  existence,  as  soon  as  the  loan  becomes  payable  and 
there  is  default  in  such  payment.  The  bottomry  bond  is  produced, 
proper  affidavits  filed,  and  the  ship  is  arrested.  All  parties  who 
claim  to  have  any  interest  in  the  ship,  cargo,  or  freight,  are  cited 
and  must  appear  before  the  court.  If  necessary  an  order  is  made 
for  the  sale  of  the  ship,  and  the  proceeds  distributed  according  to 
law.  As  to  the  amount  of  the  bottomry  bond,  if  the  bond  is  held 
to  be  a  good  one,  the  claim  in  certain  cases  will  be  referred  to  the 
registrar  and  other  persons  specially  appointed  to  ascertain  what 
items  ought  to  be  allowed  and  what  ought  to  be  struck  out.  As 
to  the  proceeds  of  the  sale,  sufficient  has  been  said  already  as  to 
the  order  in  which  claims  must  be  paid. 

Respondentia. 

This  kind  of  bond,  which  is  often  spoken  of  as  a  bottomry  bond, 
is  properly  confined  to  the  cargo,  that  is,  to  those  cases  in  which 
the  cargo  forms  the  security  instead  of  the  ship.  The  cargo  should 
never  be  hypothecated  if  the  ship  can  be  turned  into  a  security, 
and,  except  in  the  direst  necessity,  there  is  no  right  to  hypothecate 
it  at  all  imless  it  receives  some  appreciable  benefit  from  the  trans- 
action (The  Karnak,  1868,  L.R.,  2  A.  &  E.  310).  The  master  must 
also  make  every  possible  effort  to  get  into  communication  with 
the  cargo  owner  before  entering  into  such  a  bond  {The  Hamburg, 
1864,  33  L.  J.,  P.M.  &  A.  116).  But  in  any  case  it  appears  that 
the  cargo-owner  is  entitled  to  be  indenmified  by  the  shipowner  if 
the  cargo  is  seized  imder  any  respondentia  bond  into  which  the 
master  has  entered. 


Decline  of  Bottomry  Bonds. 

The  advance  of  science  and  the  facility  of  communication  with 
almost  all  parts  of  the  world  have  combined  to  bring  about  a  great 
change  in  the  practice  of  giving  bottomry  or  respondentia  bonds. 
Many  years  ago  a  learned  judge  said :  "  The  electric  telegraph  has 
almost  killed  bottomry  bonds."  There  is  scarcely  a  port  of  any 
size  which  is  not  connected  by  telegraph  or  cable  with  the  port  of 
registry  of  a  ship,  and  it  is  perfectly  easy,  in  times  of  peace,  at  any 
rate,  to  give  information  and  to  receive  instructions  from  head- 
quarters. Again,  most  ships  are  represented  by  agents  in  all  the 
great  ports  of  the  world,  and  these  agents  are  invested  with  powers 
to  deal  with  all  matters  connected  with  the  ship  which  were  formerly 
conferred  upon  the  master  exclusively.  Historically  speaking,  it 
may  be  pointed  out  that  the  effect  of  the  commercial  change  just 
referred  to  was  accelerated  by  the  decision  of  the  Privy  Council  in 
the  case  of  The  Oriental,  1851,  7  Moo.  P.C.C.  398,  holding  that 
where  an  agent  of  the  shipowner  had  taken  a  bottomry  bond  on 
the  ship,  it  was  not  a  sufficient  justification  for  him  to  inform  the 
owner  of  disaster  to  the  ship  and  necessity  for  repairs,  but  that 
he  was  bound  to  make  express  communication  as  to  the  necessity 
of  resorting  to  bottomry  to  raise  money,  and  that  where  there  is 
telegraphic  communication  it  must  be  used. 

Assignability. 

Independently  of  the  Judicature  Acts,  bottomry  bonds  have 
always  been  assignable  in  equity  and  by  Admiralty  law. 
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CHAPTER  IX 

MARITIME  LIEN 

General. 

The  phrase  "  maritime  lien  "  does  not  mean  a  lien  in  the  strict 
legal  sense  in  which  it  is  understood  in  the  common  law  courts, 
for  in  these  courts  there  can  be  no  Uen  where  there  is  no  posses- 
sion, actual  or  constructive.  A  maritime  lien  does  not  include  or 
require  possession,  and  the  term  is  used  to  express,  as  if  by  analogy, 
the  nature  of  claims  which  neither  presuppose  nor  originate  in 
possession  (The  Bold  Buccleugh,  1851,  7  Moo.  P.C.C.  267). 
Maritime  lien  has  its  origin  in  a  rule  of  the  Civil  Law  by  which 
there  might  be  a  pledge  with  possession,  and  an  hypothecation 
without  possession,  and  by  which  in  either  case  the  right  travelled 
with  the  thing  into  whosesoever  possession  it  came.  "  It  is  inchoate 
from  the  moment  the  claim  or  privilege  attaches,  and  when  carried 
into  effect  by  legal  process  relates  back  to  the  period  when  it  first 
attached."  Again,  a  maritime  lien  has  been  well  defined  by  Lord 
Tenterden,  in  the  case  just  cited,  as  "  a  claim  or  privilege  on  a 
thing  to  be  carried  into  effect  by  legal  process,"  that  process  being 
a  proceeding  in  rem  ;  and  wherever  a  lien  or  claim  is  given  upon 
the  thing,  then  the  Admiralty  enforces  it  by  a  proceeding  in  rem, 
and,  indeed,  is  the  only  court  competent  to  enforce  it. 

How  Maritime  Lien  Arises. 

It  is  a  general  principle  of  maritime  law  that  every  proceeding 
in  rem  is  a  proceeding  against  the  owner  of  the  ship.  A  proper 
maritime  lien,  therefore,  must  be  based  upon  the  personal  liabihty 
of  the  owner.  There  is,  however,  one  exception  to  this  rule,  namely, 
where  a  lien  is  claimed  on  account  of  the  wages  of  the  master  or 
the  crew,  as  the  Legislature  has  recognised  that  in  such  cases  a 
lien  attaches  to  the  ship  independently  of  any  personal  obhgation 
of  the  owner,  the  sole  condition  being  that  such  wages  shall  have 
been  earned  on  board  the  ship.  See  The  Castlegate,  1893,  App. 
Cas.  38.  A  maritime  Uen  attaches  in  cases  of  collision  between 
ships  to  the  ship  which  is  to  blame  for  the  collision,  in  favour  of 
the  persons  who  have  sustained  damage  by  the  coUision,  to  the 
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extent  of  the  damage  so  sustained.  See  The  Parlement  Beige,  1880, 
5  P.Div.  218.  It  attaches  to  property  which  has  been  salved, 
in  favour  of  the  salvors,  to  the  extent  of  the  salvage  remuneration 
to  which  they  are  entitled.  A  bottomry  bondholder  (and  the  same 
appUes  to  respondentia)  is  entitled  to  a  maritime  lien  on  the  ship 
(or  the  cargo)  hypothecated.  A  seaman  is  entitled  to  a  maritime 
lien  for  disbursements  in  connection  with  the  ship  as  well  as  for 
his  wages.  Pilotage  confers  a  maritime  lien  (though  towage  does 
not) ;  and,  also,  a  person  who  furnishes  necessaries  to  a  foreign 
ship  in  a  British  port  has  a  maritime  lien  on  the  ship  for  the  price 
of  the  necessaries. 

Diligence  Necessary. 

A  maritime  lien  is  a  right  which  is  essentially  of  an  equitable 
nature,  and  it  is  a  principle  that  when  rights  of  an  equitable  character 
are  conferred,  it  is  incumbent  upon  the  person  to  take  advantage  of 
those  rights  as  early  as  possible,  and  not  to  permit  other  circum- 
stances to  intervene  so  as  to  confer  an  equitable  right  upon  some 
other  person  or  persons.  Equity  professes  to  assist  those  only 
who  are  dihgent  in  the  prosecution  of  their  remedies.  A  maritime 
Uen,  then,  may  be  lost  by  negUgence  or  delay.  It  will  assuredly 
be  jeopardised  if  the  rights  of  third  parties  are  compromised.  But 
when  reasonable  diUgence  is  used  and  the  proceedings  are  bona 
fide,  the  maritime  Uen  may  be  enforced  no  matter  into  whose 
possession  the  ship  has  come ;  even  if  the  owner  is  a  bona  fide 
purchaser  without  notice  of  the  Uen. 

Effect  of  Maritime  Lien. 

A  judgment  in  rem,  which  acknowledges  the  existence  of  a 
maritime  Uen,  binds  the  whole  world,  in  the  sense  that  it  enables 
the  plaintiff  who  has  obtained  the  judgment  to  foUow  the  res 
(i.e.  the  ship),  in  whosesoever  possession  it  may  be,  irrespective 
of  the  personal  liability  of  such  person,  and  also  gives  a  good  title 
as  against  all  the  world  to  a  purchaser  who  has  bought  the  res 
under  a  seal  by  the  court.  It  is  by  no  means  essential  that  the 
maritime  lien  set  up  by  the  claimant  should  be  a  maritime  lien 
according  to  the  law  of  England.  It  is  quite  enough  if  it  is 
adjudged  to  be  a  maritime  lien  by  the  judgment  in  rem  of  a 
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foreign  court  which  has  competent  jurisdiction  {Minna  Craig 
Steamship  Co.  v.  Chartered  Mercantile  Bank  of  India,  London, 
and  China,  1897,  1  Q.B.  460).  Although  maritime  property 
may  be  subject  to  proceedings  in  rem,  it  does  not  necessarily 
follow  that  it  is  also  subject  to  a  maritime  lien  in  respect  of  the 
claim  for  which  the  proceedings  in  rem  are  instituted.  Such 
liens  only  exist  where  the  Admiralty  Court  has  inherent  juris- 
diction in  rem,  and  in  cases  where  maritime  Hens  have  been 
conferred  by  statute.  The  inherent  jurisdiction  of  the  Admiralty 
Court  gave  such  liens  only  in  cases  of  damage,  salvage,  and  wages 
of  seamen  earned  under  any  special  agreement  or  contract,  and 
subject  to  the  ship  in  which  the  seamen  served  having  earned 
freight  for  the  voyage,  bottomry,  and  respondentia.  Now,  by 
the  Merchant  Shipping  Act,  1894,  the  seaman's  lien  for  wages 
is  no  longer  dependent  on  the  earning  of  freight,  and  the  person 
acting  as  the  master  of  a  ship  has  now  a  similar  lien  for  his  wages 
and  disbursements  or  liabihties  properly  made  and  incurred  by 
him  on  account  of  the  ship  (ante,  p.  45). 

Where  no  Lien  Arises. 

The  English  Court  of  Admiralty  has  never  recognised  the  possi- 
biUty  of  there  being  a  proper  maritime  hen  upon  freight  which  is 
not  associated  with  or  foimded  upon  a  right  to  proceed  in  rem 
against  the  ship.  No  process  having  for  its  sole  object  the  attach- 
ment of  cargo  in  order  to  enforce  a  maritime  hen  for  freight  can 
issue  from  that  court.  The  warrant  to  arrest  cargo  must,  it  seems, 
be  accompanied  by  a  warrant  to  arrest  the  corpus  of  the  ship,  an 
attachment  of  the  ship  being  an  essential  preliminary  to  the  court's 
exercising  jurisdiction  to  enforce  a  proper  Hen  upon  freight.  These 
circumstances  necessarily  infer  that  no  claun  which  cannot  be 
enforced  either  against  the  ship  or  her  owners  can,  according  to 
the  practice  of  the  Admiralty  Courts,  be  attended  with  a  maritime 
Hen  upon  freight.  The  absolute  dependence  of  a  Hen  on  freight 
upon  the  HabiHty  of  the  ship  to  attachment  for  the  same  debt  was 
recognised  in  the  case  of  Smith  v.  Plummer,  1818,  1  B.  &  Aid.  575. 
In  that  case  it  was  laid  down  by  Lord  EUenborough  that  the  master 
of  a  ship  has  no  Hen  on  the  freight  for  his  wages,  or  for  his  dis- 
bursements on  accoimt  of  the  ship  during  the  voyage,  or  for  the 
premiums  paid  by  him  abroad  for  the  purpose  of  procuring  the 


cargo.  The  reason  there  given  why  there  can  be  no  lien  upon 
freight  is  that  there  being  no  Hen  upon  the  ship  the  claim  ought 
to  be  rejected.  Lord  EUenborough  said :  "  Then,  if  he  has  no 
lien  on  the  ship,  as  appears  from  these  cases  (i.e.  the  cases  there 
cited),  he  can  have  none  upon  the  freight,  as  the  lien  on  the  freight 
is  consequential  to  the  Hen  upon  the  ship."  Again,  the  words  of 
Lord  Field  in  the  case  of  The  Castiegate  (ubi  sup.)  may  be  quoted  : 
" '  Service  done  *  is  of  the  very  essence  of  maritime  Hen.  .  .  . 
Freight  is  an  incident  of  the  ship  and  cannot  be  got  at  unless  the 
ship  can  also  be  attached." 

Priority  of  Maritime  Liens. 

Subject  to  precedence  in  respect  of  date,  those  maritime  liens 
which  arise  out  of  services  rendered,  such  as  bottomry,  salvage, 
wages,  etc.,  are  considered  to  be  on  an  equal  footing.  They  are 
generally  payable  out  of  the  fund  out  of  which  they  are  to  be  paid 
in  the  contrary  order  of  their  attachment  on  the  res,  that  is,  the 
last  in  time  is  the  first  in  payment  ( The  Hope,  1873, 1  Asp.  M.C.  563). 
Liens,  however,  in  the  nature  of  compensation  for  wrongs  com- 
mitted or  damage  done,  as,  for  example,  in  cases  of  coUision, 
generally  rank  in  the  direct  order  of  their  attachment  on  the  res. 
Moreover,  in  cases  of  colHsion  the  rule  is  this,  that  when  a  foreign 
ship  is  seized  in  the  Admiralty  Court  for  a  colHsion  caused  by  her 
wrongful  navigation,  then,  subject  to  any  statutory  limitations  of 
HabiHty,  the  owner  is  liable  for  the  whole  value  of  the  ship  and 
freight  in  an  action  in  rem  {The  Elin,  1883,  8  P.Div.  129). 

The  Hen  for  seamen's  wages,  including,  in  certain  cases,  subsis- 
tence money,  takes  priority  over  the  master's  Hen  for  wages  and 
disbursements.  In  fact,  a  claim  of  this  nature  has  an  inviolable 
priority  over  aU  other  claims  whatever,  irrespective  of  the  order  in 
which  they  are  attached  upon  the  res  (subject  to  an  exception  in 
favour  of  the  maritime  lien  for  damages,  which  has  been  made  in 
the  case  of  a  foreign  ship),  even  though  the  wages  were  earned 
before  or  after  the  coUision,  and  over  the  shipwright's  possessory 
lien,  when  the  wages  have  been  earned  subsequently  to  the  repairs. 
Wages  earned  before  salvage  Hen  attaches  to  the  res  are  postponed 
to  that  Hen.  A  master's  wages  and  disbursements  rank  after  the 
seamen's  wages  and  before  aU  other  claims,  excepting  such  claims 
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as  he  has  made  himself  liable  to  in  the  capacity  of  master.  He 
must,  therefore,  give  precedence  to  a  claim  for  bottomry  if  he  has 
bound  himself  in  the  bond. 

Where  several  claimants  for  damages  in  several  actions  in  respect 
of  the  same  coUision  obtain  successive  judgments  against  the  res, 
their  respective  liens  are  enforceable  in  the  order  of  their  judg- 
ments. A  plaintiff  who  obtains  judgment  in  an  action  for  damages 
may  enforce  his  lien  to  the  exclusion  of  another  claimant  who 
institutes  his  action  after  the  judgment,  even  on  the  same  day. 
The  hen  for  damage  is  postponed  to  the  hen  for  subsequent  salvage, 
because  the  salvors  have  by  their  services  contributed  to  the 
benefit  of  the  claimants  in  the  damage  suit.  The  maritime  hen 
for  salvage  ranks  before  any  other  hen  which  attached  previously 
to  the  services  being  rendered.  As  to  the  place  taken  by  bottomry 
bonds,  see  the  chapter  which  specially  deals  with  the  same. 

Competing  Liens. 

If  there  are  several  persons  claiming  hens  which  have  not,  in 
accordance  with  the  foregoing  rules,  any  special  priority  but  are 
generally  allowed  to  be  upon  the  same  footing,  the  Admiralty 
Court  may  marshal  the  assets  in  order  to  protect  one  creditor 
against  another,  and  to  make  the  creditor  who  has  the  power  of 
resortmg  to  two  distinct  fimds  rely  upon  that  fund  for  satisfaction 
to  which  the  other  creditor  has  no  right  of  course,  so  that  all  the 
claims  may  be  met  as  far  as  possible.    But  the  court  can  exercise 
this  power  only  where  it  can  do  so  without  violating  other  rules 
entitled  to  preferential  observance.     As  between  the  holders  of 
bottomry  bonds,  there  can  be  no  marshalling  of  assets  to  the 
prejudice  of  the  cargo  owners.    The  cargo  cannot  be  resorted  to 
for  the  payment  of  any  bottomry  bond  until  the  ship  and  the 
freight  are  exhausted.    Where  there  are  three  bottomry  bonds  in 
existence,  necessarily  created— the  first  on  the  ship,  the  second  on 
the  cargo,  and  the  thurd  on  the  ship—and  there  was  a  prior  claim 
for  wages,  pilotage,  and  towage,  the  court  will  direct  the  latest 
bond  to  be  paid  preferably  out  of  the  proceeds  of  the  ship ;   the 
other  bond  upon  the  ship  to  be  paid  out  of  what  remains  of  such 
proceeds ;    and  the  bond  upon  the  cargo  to  be  paid  out  of  the 
ireight  and  the  cargo. 


Admiralty  Court  and  Liens. 

As  a  general  rule,  maritime  liens  are  not  transferable,  but  should 
be  brought  by  the  person  holding  the  same.  In  certain  cases, 
however,  the  Admiralty  Court  will  permit  persons  who  have  paid 
off  claims  against  a  ship  to  stand  in  the  position  of  those  persons 
whose  claims  they  have  satisfied.  Permission  has  been  given  by 
the  court  to  bondholders  to  pay  the  wages  of  the  crew,  in  order 
to  save  the  expense  incurred  from  their  detention  on  board  ;  and 
in  such  cases  it  has  been  held  that  they  should  be  reimbursed 
these  advances  out  of  the  proceeds  of  the  ship,  prior  to  the  satis- 
fciction  of  any  other  claim  thereon  (The  Lyons,  1887, 6  Asp.  M.C.  199). 
The  payment  of  wages  by  a  person  at  the  request  of  the  master, 
but  with  the  consent  of  the  court,  does  not  entitle  him  to  a 
maritime  lien  {The  Louisa,  1848,  W.  Rob.  99). 

A  maritime  hen  is  capable  of  being  enforced  by  a  proceeding  in 
rem  and  by  the  arrest  and,  if  necessary,  by  the  sale  of  the  ship  by  the 
Admiralty  marshal  on  the  decree  of  the  court.  The  common  law 
hens  which  attach  upon  ships  and  cargoes,  and  can  only  be  made 
effectual  by  the  possession  and  retention  of  the  res  subject  to 
them — as  for  dock  and  harbour  dues,  repairs,  or  warehousing — 
are  superseded  by  the  process  of  the  Admiralty.  The  arrest  binds 
the  whole  of  the  property,  however  great  its  value,  however  trifling 
the  amount  of  the  claim.  A  person  having  a  possessory  hen  on 
the  property  cannot  resist  the  power  of  the  court,  but  he  must 
surrender  the  property  to  the  marshal  and  rely  upon  the  court 
to  protect  him  in  his  just  rights.  After  the  arrest,  the  vessel  and 
the  cargo,  if  the  cargo  is  on  board  and  has  been  arrested,  remain 
in  the  custody  of  the  marshal  or  his  substitutes ;  but  when  the 
cargo  has  been  warehoused,  it  is  generally  left  imder  the  charge 
of  the  warehouseman,  who  will  be  guilty  of  contempt  of  court, 
punishable  by  attachment,  if  he  allows  it  to  be  removed  without 
the  order  of  the  court.  When  the  decree  has  been  made,  the  res 
is  sold  by  the  Admiralty  marshal ;  and,  when  that  has  been  done, 
it  is  his  first  duty  to  satisfy  out  of  the  proceeds  the  hens  which  the 
common  law  would  enforce,  paying  the  residue,  less  the  expenses 
of  sale,  into  court  for  the  use  of  the  successful  suitors.  Once  having 
been  arrested,  the  res  cannot  be  taken  out  of  the  custody  of  the 
Admiralty  by  any  other  tribunal ;    its  liens,  even  in  the  case  of 
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bankruptcy,  have  priority  over  all  other  debts,  even  mortgages, 
except  those  common  law  liens,  the  essential  condition  and  security 
of  which  is  possession,  which  are  entitled  to  be  first  satisfied  out 
of  the  proceeds  of  sale  made  imder  its  decree. 

Discharge  of  Lien. 

A  maritime  lien  may  be  discharged  by  satisfying  the  claim  for 
which  the  hen  is  made.  This  may  be  done  by  payment  of  the 
claim,  by  bail  given  in  the  Court  of  Admiralty  to  an  action  insti- 
tuted to  enforce  it,  and  by  the  sale  of  the  res  under  the  authority 
of  a  competent  court.  Actions  with  regard  to  a  maritime  lien 
should  be  brought  within  a  reasonable  time,  that  is  to  say,  such 
actions  should  be  brought  as  expeditiously  as  possible.  A  hen 
may  be  lost  by  want  of  dihgence  on  the  part  of  the  possessor  in 
enforcing  his  claim,  if  a  former  claimant  obtains  a  decree  of  the 
court  in  favour  of  his  hen  before  the  other  claim  is  made. 
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COLLISIONS  AT  SEA 


General. 

Although  many  of  the  principles  of  law  which  are  generally 
apphcable  in  cases  of  negligence  on  land  are  equally  appHcable 
in  cases  of  collisions  arising  out  of  neghgence  at  sea,  there  are, 
nevertheless,  certain  special  points  which  deserve  particular  atten- 
tion.   Shipowners  are  hable  for  the  neghgent  and  improper  acts 
of  the  master  and  the  crew  of  a  vessel  so  long  as  they  are  acting 
within  the  scope  of  their  authority  and  employment.    Where  the 
ship  is  chartered,  the  habiUty  of  the  shipowner,  in  respect  of  a 
coUision  caused  by  the  tortious  or  neghgent  acts  of  the  master  or 
the  crew,  depends  upon  whether  they  are  or  are  not  to  be  con- 
sidered as  his  servants.    The  decision  upon  this  point  will  depend 
entirely  upon  the  facts  of  the  particular  case  of  the  employment. 
Thus,  where  the  shipowner  provides  the  vessel  only  and  nothing 
more,  the  charterer  becomes  the  owner  for  the  time  being,  audit 
is  the  charterer  who  is  hable  for  the  neghgence  or  the  wrong-doing 
of  the  master  or  the  crew.    But  if,  on  the  other  hand,  it  is  made 
clear  by  the  charter  party  that  the  shipowner  is  the  person  who 
engages  the  master  and  the  crew  and  that  the  general  control  of 
the  navigation  of  the  ship  is  under  the  master  whom  he  has 
appointed,  then,  although  the  possession  of  the  ship  has  been 
parted  with  to  the  charterer,  the  shipowner  is  the  person  hable  if 
there  is  any  claim  made  in  respect  of  neghgence  or  any  improper 
acts.    The  masters  of  vessels  are  liable  both  to  the  owners  of  the 
ships  and  also  to  third  persons  for  coUisions  caused  by  their  negh- 
gence or  misconduct.    Where  a  vessel  is  being  towed  by  a  steam- 
tug  hired  by  her,  the  tug  is  the  servant  of  the  vessel  in  tow,  and 
the  latter  is  ordinarily  responsible  for  the  conduct  of  the  naviga- 
tion ;   but  if  no  orders  are  given  to  the  tug,  it  seems  that  it  is  the 
duty  of  the  tug  to  direct  her  course  so  as  to  keep  the  vessel  towed 
clear  of  all  danger.    Where  damage  is  done  by  a  ship  whilst  in 
tow  of  a  steamship,  the  owners  of  the  ship  cannot  set  up  as  a  defence 
that  by  their  charter  party  they  were  obliged  to  obey  orders,  or  to 
put  the  ship  in  tow  of  the  steamship. 
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Both  Ships  to  Blame. 

Apart  from  the  question  of  the  liability  to  a  passenger  or  to 
passengers  who  suffer  injury  by  reason  of  a  collision,  if  an  action 
is  brought  by  one  shipowner  against  another  for  damages  arising 
out  of  a  coUision,  the  plaintiff  must  show  that  the  injury  sustained 
was  entirely  attributable  to  the  conduct  of  the  defendant.  There 
must  be  no  neghgence  or  improper  conduct  substantially  contribut- 
ing to  the  injury  complained  of  on  the  part  of  the  plaintiff  ij'he 
Lady  Anne,  1852,  15  Jur.  18).  If  both  parties  are  to  blame,  that 
is,  if  there  has  been  contributory  neghgence,  then  there  is  no  ground 
for  claim  on  either  side  except  as  shown  below.  The  question  of 
neghgence  on  the  part  of  the  plaintiff  or  the  defendant  when  a 
coUision  has  occurred  is  a  matter  entirely  for  a  jury  to  determine. 
The  proper  question  to  be  put  to  the  jury  in  a  case  of  this  kind 
(as  in  all  cases  of  a  hke  description)  is,  whether  the  damage  was 
occasioned  entirely  by  the  neghgence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so  far  contributed  to 
the  misfortune  by  his  own  neghgence  or  want  of  ordinary  care  and 
caution,  that,  but  for  such  neghgence  or  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would  not  have  happened.  In 
the  first  place,  the  plaintiff  would  be  entitled  to  recover ;  in  the 
second,  not.  Mere  neghgence  or  want  of  ordinary  care  or  caution 
would  not,  however,  have  disentitled  him  to  recover,  unless  it  was 
such  that  but  for  the  neghgence  and  want  of  ordinary  care  and  cau- 
tion, the  misfortune  would  not  have  happened  ;  or  if  the  defendant, 
by  the  exercise  of  caution  on  his  part,  might  have  avoided  the 
consequences  of  the  neglect  or  carelessness  of  the  plaintiff  (Taff  v. 
Warman,  1858,  27  L.J.  C.P.  322 ;  see  also  BuUerfield  v.  Forrester, 
1809,  11  East,  60  ;  DoweU  v.  Steam  Navigation  Co,,  1856,  26  L.J., 
Q.B.  59).  In  short,  therefore,  when  a  coUision  has  taken  place, 
there  can  be  no  right  of  action  for  damage  sustained  unless 
negligence  is  proved  {The  Sisters,  1876,  1  P.Div.  117). 

By  the  maritime  law  of  this  country,  where  both  ships  are  to 
blame,  the  damage  done  to  the  ships  and  cargoes  is  estimated  and 
divided  equally  between  the  ships,  subject  only  to  the  hmit  set 
to  the  owner's  habihty  by  our  municipal  law.  But  in  order  that 
both  ships  may  be  held  to  blame  for  a  collision,  each  must  infringe 
a  coUision  regulation  so  as  to  come  within  the  statutory  presumption 
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of  fault,  or  be  gmlty  of  some  act  of  neghgence  which  continues 
to  operate  up  to  the  time  of  the  coUision  and  directly  contributes 
to  the  same. 

If  a  passenger  is  injured  when  a  coUision  takes  place  between 
two  vessels,  the  passenger  is  not  "  identified  "  with  the  vessel,  even 
though  the  one  in  which  he  is  traveUing  is  in  fault.  He  has  a 
right  of  action  for  damages  against  the  owner  of  the  vessel  which 
has  been  guUty  of  neghgence,  and  against  both  if  both  vessels  are 
to  blame.  -If  he  is  kiUed,  then  his  dependents  are  entitled  to 
claim  compensation  under  Lord  CampbeU's  Act,  1846.  See  The 
Bernina,  1887,  12  P.Div.  58. 

Exception  as  to  Liability  for  CoUision. 

The  superior  officer  of  a  King's  ship  is  not  responsible  for  damage 
caused  by  the  act  of  an  officer  under  his  command,  but  appointed 
by  the  same  authority  as  himself.  In  cases  of  tort  or  of  damage 
done  by  vessels  of  the  Crown,  the  legal  responsibihty  rests  with 
the  actual  wrongdoer,  and  the  injured  party  must  seek  redress 
from  the  person  who  is  the  inunediate  cause  of  the  injury.  The 
commanders  of  the  King's  ships  have,  however,  in  cases  where  an 
appearance  has  been  entered  for  them  by  order  of  the  Admiralty, 
been  condemned  in  cases  of  damage,  when  the  coUision  has  appeared 
to  be  the  result  of  neghgence  in  the  management  of  their  vessels, 
although  there  was  no  direct  personal  interference  on  their  part. 

Collision  caused  by  Ships  of  Foreign  Sovereign. 

It  is  one  of  the  rules  of  International  Law  that  a  Sovereign  Prince 
or  State  cannot  be  summoned  to  answer  a  complaint  made  against 
him  or  it  in  a  foreign  court.  The  proper  court  to  decide  the  ques- 
tion as  to  what  is  the  habihty  of  a  vessel  which  is  the  property  of 
a  foreign  state,  when  she  causes  damage  by  coUision  to  another 
vessel,  she  not  being  a  ship  of  war,  but  a  ship  which  happens  to 
be  national  property  and  apparently  employed  on  a  mercantUe 
adventure,  is  the  Admiralty  Court,  and  not  one  of  the  Courts  of 
King's  Bench.  Lord  Stowell  carefuUy  refrained,  in  the  leading  case 
of  The  Prinz  Frederich,  1820,  2  Dods.  451,  from  giving  an  opinion 
on  this  matter,  and  it  seems  that  the  question  is  stiU  an  open  one. 
It  may,  however,  be  pointed  out  that  the  Enghsh  law  which  the 
court  would  have  to  apply  in  a  case  of  this  kind  is  not  founded  on 
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any  positive  statute  or  custom  of  this  country,  but  must  be  extracted 
by  the  wisdom  and  discretion  of  the  Admiralty  Court  from  the 
general  principles  of  the  law  of  nations,  which  are  so  broad  and 
comprehensive  as  to  carry  with  them  their  own  quahfications  suited 
to  the  nature  of  the  subject  to  which  they  ought  to  be  appHed. 
This  is  the  authority  on  which  the  Admiralty  Court  proceeds  to 
entertain  questions  of  salvage  on  foreign  ships.  Apparently,  there 
is  no  case  in  which  the  jurisdiction  of  the  Admiralty  Court  on 
foreign  ships  has  been  the  subject  of  such  adverse  discussion  :  see 
The  Charkieh,  1873,  L.R.  4  A.  &  E.  59,  120.  The  Khedive  of 
Egypt  is  not  a  foreign  prince,  and  is,  therefore,  not  entitled  to  the 
privileges  of  a  foreign  sovereign  ;  moreover,  the  privileges  of  a 
foreign  prince  do  not  apply  to  immunity  from  arrest,  when  the 
vessel  has  caused  damage  by  coUision.  It  is  clear  upon  all  the 
authorities  which  are  to  be  found  dealt  with  in  the  case  of  The 
Charkieh  (ubi  sup.),  that  there  is  no  doubt  as  to  the  general  pro- 
position that  ships  of  war  belonging  to  a  nation  with  which  England 
is  at  peace  are  exempt  from  the  civil  jurisdiction  of  this  country. 
See  The  Constitution,  1879,  4  P.Div.  39.  The  same  principle 
applies  in  the  case  of  a  vessel  employed  in  conveying  mails  and  in 
carrying  on  conmaerce,  when  such  vessel  belongs  to  a  foreign 
sovereign,  and  is  commanded  by  of&cers  conmiissioned  by  him 
(The  Parlement  Beige,  1880,  5  P.Div.  197);  similarly  vessels  which 
have  been  requisitioned  by  a  foreign  and  allied  government  are 
immune.  {The  Messicams,  32  T.L.R.  519). 

Remedy  for  Damages. 

The  remedy  for  damage  done  or  received  by  ships  may  be  pur- 
sued either  against  the  person  (in  personam)  or  against  the  ship 
(in  rem).  In  cases  of  colUsion,  where  one  or  both  the  ships  are  foreign, 
questions  frequently  arise  as  to  the  law  which  is  appUcable  to  the 
case,  and  more  particularly  as  to  the  application  of  British  statute 
law  to  foreign  ships.  The  general  rule  is  that  municipal  laws,  that 
is,  the  laws  of  any  particular  country,  are  binding  upon  the  subjects 
of  the  State  by  which  they  are  enacted  everywhere,  but  that  these 
laws  are  only  binding  upon  foreigners  when  they  are  within  the 
jurisdiction.  The  common  law  courts  have  jurisdiction  whether 
the  ships  are  British  or  foreign,  and  whether  the  coUision  occurs 
in  foreign  waters  or  elsewhere.    "  The  right  of  all  persons,  whether 
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British  subjects  or  aliens,  to  sue  in  the  English  courts  for  damages 
in  respect  of  torts  committed  in  foreign  countries,  has  long  been 
established  ;  and  there  seems  no  reason  why  aUens  should  not  sue 
in  England  for  personal  injuries  done  to  them  by  other  ahens 
abroad,  when  such  injuries  are  actionable  both  by  the  law  of  Eng- 
land and  also  by  that  of  the  country  where  they  are  committed  " 
(The  H alley,  1868,  L.R.,  2  P.C.  202).    Neither  in  the  Admiralty, 
nor  in  the  King's  Bench  Division,  can  a  personal  action  for  damages 
in  respect  of  a  collision  occmring  below  low-water  mark  of  the 
coasts  of  the  United  Kingdom  be  brought  against  a  person  not 
domiciled  or  ordinarily  resident  within  the  jurisdiction,  unless  the 
writ  of  summons  can  be  served  within  the  jurisdiction.    A  foreign 
ship  that  has  injured  a  British  ship  or  the  property  of  a  British 
subject  in  any  part  of  the  world  may  be  detained  if  found  within 
three  miles  of  the  coasts  of  the  United  Kingdom,  that  is,  within 
territorial  waters,  so  as  to  compel  her  owners  to  abide  the  event 
of  any  action  in  the  courts  of  this  country  for  damage  caused  by 
her ;  and  it  seems  that  in  such  a  case  she  is  liable  to  an  action  in 
rem.    But  the  ship  cannot  be  detained  in  respect  of  a  personal 
injury  ;  and  it  has  been  doubted  whether  she  could  be  seized  while 
passing  the  coasts  of  this  country  on  a  foreign  voyage.    The  juris- 
diction in  rem  is  exercisable  over  all  cases  of  damage  done  by  British 
or  foreign  vessels  on  the  high  seas,  or  within  the  body  of  a  country, 
or  in  foreign  inland  waters.    The  court  does  not  exercise  jurisdic- 
tion in  rem,  as  has  already  been  pointed  out,  over  vessels  which 
are  the  property  of  a  foreign  sovereign  or  government. 

Proceedings  "  in  rem.*' 

The  advantage  of  proceedings  in  rem,  by  arrest  of  the  ship  pro- 
ceeded against,  Ues  in  the  fact  that  it  secures  for  the  plaintiff  a 
fund  out  of  which  he  may  expect  to  be  paid  the  damages  to  which 
he  is  adjudged  to  be  entitled,  subject,  however,  to  similar  or  pre- 
ferable rights  of  other  plaintiffs  proceeding  against  the  same  ship 
with  prior  liens.  A  maritime  hen  for  damage  done  by  a  ship 
attaches  at  the  instant  when  the  damage  is  done ;  and  notwith- 
standing any  transfer  of  possession  this  maritime  hen  travels  with 
her  into  the  hands  of  a  bona  fide  purchaser,  though  without  notice, 
and,  being  afterwards  perfected  by  proceedings  in  rem,  relates 
back  to  the  moment  when  it  first  attached.    Such  proceedings. 
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however,  in  order  to  be  effectual,  must  be  taken  with  reasonable 
diligence  and  followed  up  in  good  faith. 

Proceedings  "  in  personam." 

An  action  in  personam  for  collision  may  be  brought  in  any  divi- 
sion of  the  High  Court  of  Justice,  and  if  the  ship  which  has  done 
the  damage  is  sunk  in  the  collision,  this  is  the  only  remedy  which 
is  available.  If  the  owners  of  the  sunken  vessel  bring  a  cross  case 
or  raise  a  counterclahn  in  respect  of  the  same  coUision,  they  can 
arrest  the  plaintiff's  ship  without  themselves  giving  the  plaintiff 
any  security  to  meet  judgment  in  the  action  in  personam.  But  if 
the  owners  of  the  sunken  vessel  first  bring  their  action  in  rem,  and 
the  owners  of  the  other  vessel  bring  a  cross  action  in  personam, 
the  former  will  not  be  allowed  to  arrest  the  defendants*  ship  without 
giving  to  the  defendants  security  to  meet  judgment  in  the  cross 
action.  Where  a  foreign  tug  has  been  sunk  in  a  colUsion  in  the 
English  Channel  with  a  British  ship,  and  the  owners  of  the  former 
sue  the  owners  of  the  latter  in  Admiralty  in  personam,  and  the 
latter  appear  and  counterclaim,  the  court  has  no  jurisdiction  on 
the  application  of  the  latter  to  stay  the  action  imtil  the  foreign 
plaintiffs  give  security  for  damages  upon  the  coimterclaim. 

Jurisdiction  of  English  Courts. 

Both  the  Admiralty  and  the  common  law  jurisdictions  as  to 
coUisions  at  sea  are  now  vested  in  the  High  Court,  and  the  Admiralty 
Division  has  thus  coextensive  jurisdiction  with  any  other  ;  but  the 
procedure  in  rem  is  available  only  in  the  Admiralty  Division,  and 
in  causes  over  which  the  Admiralty  Court  had  jurisdiction  prior 
to  the  passing  of  the  Judicature  Acts. 

Before  the  subject  of  coUision  was  dealt  with  by  municipal 
statutes  and  international  regulations,  it  was  governed  by  the 
general  maritime  law,  as  administered  in  the  Admiralty  Court. 
Before  the  existing  International  Regulations  for  Preventing 
CoUisions  were  issued,  the  question  of  negligence  was  governed  by 
maritime  law,  that  is,  by  those  rules  of  seamanship  which,  it  was 
assumed,  were  common  to  seamen  of  aU  nations ;  and  at  the  pre- 
sent day,  so  far  as  the  Regulations  do  not  extend,  or  where  they 
are  not  apphcable,  the  test  of  negligence  is  the  same,  namely,  the 
general  practice  of  seamen,  or,  as  it  is  sometimes  caUed,  the  general 
maritime  law.    The  law  applicable  in  this  country  to  cases  of 


coUision  on  the  high  seas,  where  one  or  both  ships  are  foreign,  is 
the  maritime  law  as  administered  in  England,  and  not  the  law  of 
the  flags.  By  that  law  the  shipowner  is  responsible  for  the  negU- 
gence  of  the  master  and  the  crew  of  his  ship.  In  the  courts  of  this 
country,  the  rights  and  duties  of  persons  navigating  vessels,  whether 
in  British  territorial  waters  or  on  the  high  seas,  are  the  same.  The 
habiUty  in  some  cases  depends  upon  the  law  of  the  place  where 
the  coUision  occurs,  and  of  the  country  to  which  the  ship  belongs. 
If  it  occurs  in  the  territorial  waters  of  a  country  by  the  laws  of 
which  an  owner  is  not  Uable  for  the  wrongful  acts  of  his  ofl&cers 
or  crew,  it  seems  that  he  would  not  be  liable  in  the  courts  of  this 
country. 

Principles  upon  which  the  Right  to  Recover  Depends. 

The  general  principles  of  the  maritime  law  on  which  depends 
the  right  to  recover  in  the  Court  of  Admiralty  for  damage  arising 
by  coUision  were  thus  stated  by  Lord  StoweU  in  The  Woodrop  Sims, 
1815,  2  Dods.  85 :  "  There  are  four  possibilities  under  which  an 
accident  of  this  sort  may  occur.  In  the  first  place,  it  may  happen 
without  blame  being  imputable  to  either  party,  as  where  the  loss 
is  occasioned  by  a  storm,  or  any  other  vis  major :  in  that  case, 
the  misfortune  must  be  borne  by  the  party  on  whom  it  happens 
to  hght ;  the  other  not  being  responsible  to  him  in  any  degree, 
secondly,  a  misfortune  of  this  kind  may  arise  where  both  parties 
are  to  blame,  as  where  there  has  been  a  want  of  due  diUgence  or  of 
skiU  on  both  sides  ;  in  such  a  case,  the  rule  of  law  is  that  the  loss 
must  be  apportioned  between  them,  as  having  been  occasioned  by 
the  fault  of  both  of  them.  Thirdly,  it  may  happen  by  the  mis- 
conduct of  the  suffering  party  only  ;  and  then  the  rule  is  that  the 
sufferer  must  bear  his  own  burden.  Lastly,  it  may  have  been  the 
fault  of  the  ship  which  ran  the  other  down  ;  and  in  this  case  the 
injured  party  would  be  entitled  to  an  entire  compensation  from 
the  other." 

Regulations  for  Preventing  CoUisions  at  Sea. 

Many  years  before  the  rule  of  the  road  at  sea  was  regulated  by 
Act  of  ParUament,  the  practice  of  seamen  had  estabUshed  rules  to 
enable  approaching  ships  to  keep  clear  of  one  another.  These  rules, 
which  are  the  foundation  of  those  now  in  force,  were  weU  estab- 
lished by  custom,  and  formed  part  of  the  general  maritime  law 
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administered  by  the  Admiralty  Court.  By  an  Order  in  Coimcil  of 
the  27th  November,  1896,  the  regulations  then  in  force  were  annulled 
and  the  present  regulations  substituted  ;  and  by  Order  in  Council 
of  the  4th  April,  1906,  some  alterations  were  made  in  the  regula- 
tions. The  Merchant  Shipping  Act,  1894,  empowers  the  Crown, 
with  the  consent  of  the  foreign  government,  to  direct  that  the 
regulations  shall  apply  to  ships  of  foreign  coimtries,  whether  within 
British  jurisdiction  or  not,  and  that  such  ships  shall,  for  the  pur- 
pose of  the  regulations,  be  treated  as  if  they  were  British  ships. 
These  regulations  apply  to  all  seagoing  ships  and  craft,  whether 
large  or  small,  and  whether  propelled  by  oars,  sails,  or  steam.  In 
the  United  States  it  has  been  held  that  these  regulations,  having 
been  adopted  by  all  maritime  nations,  are  of  universal  appU- 
cation,  and  form  part  of  the  international  or  general  maritime  law 
of  the  world.  Articles  1  to  14  deal  with  the  lights  which  must 
be  carried  by  vessels,  whilst  Articles  18  to  30  deal  with  sound 
signals  for  fog,  steering  and  saiUng  rules. 

Rules  as  to  Lights. 

The  rules  as  to  Hghts  are  here  given  in  extenso.  It  is  to  be  noted 
that  the  word  "  visible  "  means  visible  on  a  dark  night  with  a 
clear  atmosphere. 

"  Rules  to  be  Complied  With. — Article  1.  The  rules  concerning 
lights  must  be  compUed  with  in  all  weathers  from  sunset  to  sunrise, 
and  during  such  time,  no  other  hghts,  which  may  be  mistaken  for 
the  prescribed  Hghts,  are  to  be  exhibited.  Vessels  may  have  deck 
hghts,  etc.,  so  long  as  they  are  not  mistaken  for  navigation  hghts. 
A  master  must  not  allow  a  light  to  be  exhibited  which  infringes 
the  regulations,  although  the  order  for  its  exhibition  may  have 
been  given  by  a  pilot  employed  by  compulsion  of  law.  It  is  no 
excuse  for  non-comphance  with  the  above  Article  that  the  night 
was  clear  and  moonhght,  or  that  it  was  only  a  short  time  after 
sunset,  and  fine  and  clear,  or  that  the  hghts  were  being  trimmed. 
It  is  negligence  on  the  part  of  a  steamer  to  go  at  full  speed  before 
the  wind  if  in  consequence  thereof  her  smoke  is  so  blown  as  to 
obscure  her  hghts,  and  to  prevent  her  from  seeing  and  from  being 
seen  by  other  ships. 

"  Lights  for  Steam  Vessels  Under  Way. — Article  2.  A  steam 
vessel  under  way  must  carry  (a)  On  or  in  front  of  the  foremast, 


or,  if  a  vessel  without  a  foremast,  then  in  the  fore  part  of  the 
vessel,  at  a  height  above  the  hull  of  not  less  than  20  ft.,  and,  if 
the  breadth  of  the  ship  exceeds  20  ft.,  then  at  a  height  above  the 
hull  not  less  than  such  breadth,  so,  however,  that  the  Ught  need 
not  be  carried  at  a  greater  height  above  the  hull  than  40  ft.,  a  bright 
white  hght,  so  constructed  as  to  show  an  unbroken  hght  over  an 
arc  of  the  horizon  of  20  points  of  the  compass,  so  fixed  as  to  throw 
the  hght  10  points  on  each  side  of  the  ship,  viz.,  from  right  ahead 
to  2  points  abaft  the  beam  on  either  side,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a 
distance  of  at  least  5  miles  ;  (6)  on  the  starboard  side  a  green  hght, 
so  constructed  as  to  show  an  unbroken  Ught  over  an  arc  of  the 
horizon  of  10  points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  2  points  abaft  the  beam  on  the  starboard  side, 
and  of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  2  miles;  (c)  on  the 
port  side  a  red  hght,  so  constructed  as  to  show  an  unbroken  hght 
over  an  arc  of  the  horizon  of  10  points  of  the  compass,  so  fixed 
as  to  throw  the  hght  from  right  ahead  to  2  points  abaft  the  beam 
on  the  port  side,  and  of  such  a  character  as  to  be  visible  on  a  dark 
night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  2  miles ; 
(d)  the  said  green  and  red  side  hghts  must  be  fitted  with  inboard 
screens  projecting  at  least  3  ft.  forward  from  the  hght,  so  as  to  prevent 
these  hghts  from  being  seen  across  the  bows ;  (e)  a  steam  vessel 
when  imder  way  may  carry  an  additional  white  hght  similar  in 
construction  to  the  hght  mentioned  in  sub-division  (a).  These 
two  hghts  shall  be  so  placed  in  hne  with  the  keel  that  one  shall  be 
at  least  15  ft.  higher  than  the  other,  and  in  such  a  position  with 
reference  to  each  other  that  the  lower  hght  shall  be  forward  of  the 
upper  one.  The  vertical  distance  between  these  hghts  shall  be 
less  than  the  horizontal  distance.  A  vessel  is  under  way  within 
the  meaning  of  this  Article  which  has  her  anchor  down,  but  is 
not  being  holden  by  it. 

"  Steam  Vessel  Towing  another  Vessel. — Article  3.  A  steam 
vessel  when  towing  another  vessel  shall,  in  addition  to  her  side 
hghts,  carry  two  bright  white  hghts  in  a  vertical  hne  one  over  the 
other,  not  less  than  6  ft.  apart,  and  when  towing  more  than  one 
vessel  shall  carry  an  additional  bright  hght  6  ft.  above  or  below 
such  lights,  if  the  length  of  the  tow,  measuring  from  the  stem  of 
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the  towing  vessel  to  the  stem  of  the  last  vessel  towed,  exceeds 
600  ft.  Each  of  these  lights  shall  be  of  the  same  construction 
and  character,  and  shall  be  carried  in  the  same  position  as  the 
white  hght  mentioned  in  Article  2  (a),  except  the  additional  Hght, 
which  may  be  carried  at  a  height  of  not  less  than  14  ft.  above  the 
hull.  Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  aftermast  for  the  vessel  towed  to  steer  by,  but  such 
hght  shall  not  be  visible  forward  of  the  beam.  The  object  of  two 
hghts  at  the  masthead  is  not  only  to  distinguish  a  towing  steam- 
ship from  other  steamships,  but  to  warn  other  vessels  that  the 
towing  steamer  is  encumbered. 

"  Vessel  Not  Under  Command. — Article  4.     (a)  A  vessel  which 
from  any  accident  is  not  under  command  shall  carry  at  the  same 
height  as  the  white  hght  mentioned  in  Article  2  (a),  where  they 
can  best  be  seen,  and,  if  a  steam  vessel,  in  heu  of  that  hght,  two 
red  lights,  in  a  vertical  hne  one  over  the  other,  not  less  than  6  ft. 
apart,  and  of  such  a  character  as  to  be  visible  all  round  the  horizon 
at  a  distance  of  at  least  2  miles  ;  and  shall  by  day  carry  in  a  vertical 
hne  one  over  the  other,  not  less  than  6  ft.  apart,  where  they  can 
best  be  seen,  two  black  balls  or  shapes,  each  2  ft.  in  diameter. 
(b)  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph  cable 
shall  carry  in  the  same  position  as  the  white  hght  mentioned  in 
Article  2  (a),  and,  if  a  steam  vessel,  in  heu  of  that  hght,  three 
hghts  in  a  vertical  hne  one  over  the  other,  not  less  than  6  ft.  apart. 
The  highest  and  lowest  of  these  hghts  shall  be  red,  and  the  middle 
hght  shall  be  white,  and  they  shall  be  of  such  a  character  as  to  be 
visible  all  roimd  the  horizon  at  a  distance  of  at  least  2  miles.     By 
day  she  shall  carry  in  a  vertical  hne  one  over  the  other  not  less 
than  6  ft.  apart,  where  they  can  best  be  seen,  three  shapes  not 
less  than  2  ft.  in  diameter,  of  which  the  highest  and  lowest  shall 
be  globular  in  shape  and  red  in  colour,  and  the  middle  one  diamond 
in  shape  and  white,     (c)  The  vessel  referred  to  in  this  Article, 
when  not  making  way  through  the  water,  shall  not  carry  the  side 
hghts,  but  when  making  way  shall  carry  them,     (d)  The  hghts 
and  shapes  required  to  be  shown  by  this  Article  are  to  be  taken 
by  other  vessels  as  signals  that  the  vessel  showing  them  is  not 
under  command  and  cannot,  therefore,  get  out  of  the  way.    These 
signals  are  not  signals  of  vessels  in  distress  and  requiring  assistance. 
"Sailing  Ship  Under  Way,— Article  5.    A  saihng  ship  under 


way,  and  any  vessel  being  towed,  shall  carry  the  same  hghts  as 
are  provided  by  Article  2  for  a  steamship  under  way,  with  the 
exception  of  the  white  hghts  mentioned  therein,  which  they  shall 
never  carry.  Hence  a  steamship  which  is  being  towed  must  not 
carry  a  masthead  hght.  A  sailing  ship  is  imder  way  as  soon  as 
she  ceases  to  be  held  by  her  anchors. 

"  Small  Vessels  under  Way. — ^Article  6.  Whenever,  as  in  the 
case  of  small  vessels  under  way  during  bad  weather,  the  green  and 
red  hghts  cannot  be  fixed,  these  hghts  shall  be  kept  at  hand,  hghted 
and  ready  for  use  ;  and  shall,  on  the  approach  of  or  to  other  vessels, 
be  exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 
colhsion,  in  such  manner  as  to  make  them  most  visible,  and  so 
that  the  green  light  shall  not  be  seen  on  the  port  side  nor  the  red 
light  on  the  starboard  side,  nor,  if  practicable,  more  than  2  points 
abaft  the  beam  on  their  respective  sides.  To  make  the  use  of  these 
portable  lights  more  certain  and  easy,  the  lanterns  containing 
them  shall  each  be  painted  outside  with  the  colour  of  the  hght 
they  respectively  contain,  and  shall  be  provided  with  proper  screens. 

"  Steam  Vessels  Under  40  Tons, — Article  7.  Steam  vessels  of 
less  than  40,  and  vessels  under  oars  or  sails  of  less  than  20  tons 
gross  tonnage  respectively,  and  rowing  boats,  when  under  way, 
shall  not  be  obhged  to  carry  the  hghts  mentioned  in  Article  2  (a),  (6), 
and  (c),  but  if  they  do  not  carry  them  they  shall  be  provided  with 
the  following  hghts — 

"  1.  Steam  vessels  of  less  than  40  tons  shall  carry :  (a)  In  the 
fore  part  of  the  vessel,  or  on,  or  in  front  of  the  funnel,  where  it 
can  best  be  seen,  and  at  a  height  above  the  gunwale  of  not  less 
than  9  ft.,  a  bright  white  hght  constructed  and  fixed  as  prescribed 
in  Article  2  (a),  and  of  such  a  character  as  to  be  visible  at  a  distance 
of  at  least  2  miles ;  (b)  green  and  red  side  lights  constructed  and 
fixed  as  prescribed  in  Article  2  (b)  and  (c),  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  one  mile,  or  a  combined 
lantern  showing  a  green  hght  and  a  red  hght  from  right  ahead  to 
2  points  abaft  the  beam  on  their  respective  sides.  Such  lantern 
shall  be  carried  not  less  than  3  ft.  below  the  white  hght. 

"  2.  Small  Steamboats,  such  as  cure  carried  by  sea-going  vessels, 
may  carry  the  white  hght  at  a  less  height  than  9  ft.  above  the  gun- 
wale, but  it  shall  be  carried  above  the  combined  lantern,  mentioned 
in  sub-division  1  (i). 
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"  3.  Vessels  under  oars  or  sails,  of  less  than  20  tons,  shall  have 
ready  at  hand  a  lantern  with  a  green  glass  on  one  side  and  a  red 
glass  on  the  other,  which,  on  the  approach  of  or  to  other  vessels, 
shall  be  exhibited  in  sufficient  time  to  prevent  collision,  so  that 
the  green  Ught  shall  not  be  seen  on  the  port  side  nor  the  red  Ught 
on  the  starboard  side. 

"  4.  Rowing  boats,  whether  under  oars  or  sail,  shall  have  ready 
at  hand  a  lantern  showing  a  white  Ught,  which  shall  be  temporarily 
exhibited  in  sufficient  time  to  prevent  coUision.  The  vessels 
referred  to  in  this  Article  shall  not  be  obUged  to  carry  the  lights 
prescribed  by  Article  4  (a)  and  Article  11  (last  paragraph). 

"  Pilot  Vessels, — Article  8.  Pilot  vessels,  when  engaged  on  their 
station  on  pilotage  duty,  shall  not  show  the  Ughts  required  for 
other  vessels,  but  shall  carry  a  white  hght  at  the  masthead,  visible 
all  round  the  horizon,  and  shall  also  exhibit  a  flare-up  light  or 
flare-up  lights  at  short  intervals,  which  shall  never  exceed  15 
minutes.  On  the  near  approach  of,  or  to  other  vessels,  they  shall 
have  their  side  hghts  Ughted,  ready  for  use,  and  shall  flash  or 
show  them  at  short  intervals,  to  indicate  the  direction  in  which 
they  are  heading,  but  the  green  hght  shall  not  be  shown  on  the  port 
side,  nor  the  red  hght  on  the  starboard  side.  A  pilot  vessel  of  such 
a  class  as  to  be  obliged  to  go  alongside  of  a  vessel  to  put  a  pilot 
on  board,  may  show  the  white  hght  instead  of  carrying  it  at  the 
masthead,  and  may,  instead  of  the  coloured  hghts  above  mentioned, 
have  at  hand,  ready  for  use,  a  lantern  with  a  green  glass  on  the 
one  side  and  a  red  glass  on  the  other,  to  be  used  as  prescribed 
above.  Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  hghts  similar  to  those  of  other  vessels  of  their 
tonnage.  A  steam  pilot  vessel  exclusively  employed  for  the  service 
of  pilots  hcensed  or  certified  by  any  pilotage  authority  or  the  com- 
mittee of  any  pilotage  district  in  the  United  Kingdom,  when  engaged 
on  her  station  on  pilotage  duty  and  in  British  waters  and  not  at 
anchor,  shall,  in  addition  to  the  hghts  required  for  all  pilot  boats, 
carry  at  a  distance  of  8  ft.  below  her  white  masthead  light  a  red 
light  visible  all  round  the  horizon,  and  of  such  a  character  as  to 
be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  2  miles,  and  also  the  coloured  side  lights  required  to  be 
carried  by  vessels  when  under  way.  When  engaged  on  her  station 
on  pilotage  duty,  and  in  British  waters,  and  at  anchor,  she  shall 


carry,  in  addition  to  the  Ughts  required  for  all  pilot  boats,  the  red 
Ught  above  mentioned,  but  not  the  coloured  side  hghts.  When 
not  engaged  on  her  station  on  pilotage  duty,  she  shall  carry  the 
same  Ughts  as  other  steam  vessels. 

"  Fishing  F^ss^/s.— Article  9.  Fishing  vessels  and  fishing  boats, 
when  under  way,  and  when  not  required  by  this  Article  to  carry 
or  show  the  Ughts  hereinafter  specified,  shall  carry  or  show  the  lights 
prescribed  for  vessels  of  their  tonnage  under  way — 

"  (a)  Open  boats,  by  which  is  to  be  understood  boats  not  protected 
from  the  entry  of  sea  water  by  means  of  a  continuous  deck,  when 
engaged  in  any  fishing  at  night  with  outlying  tackle  extending  not 
more  than  150  ft.  horizontaUy  from  the  boat  into  the  seaway,  shall 
carry  one  all-round  white  hght.  Open  boats,  when  fishing  at 
night,  with  outlying  tackle  extending  more  than  150  ft.  horizontally 
from  the  boat  into  the  seaway,  shall  carry  one  aU-round  white 
Ught ;  and,  in  addition,  on  approaching  or  being  approached  by 
other  vessels,  shaU  show  a  second  white  Ught  at  least  3  ft.  below 
the  first  hght,  and  at  a  horizontal  distance  of  at  least  5  ft.  away 
from  it  in  the  direction  in  which  the  outlying  tackle  is  attached. 

"  (6)  Vessels  and  boats,  except  open  boats,  as  defined  in  sub- 
division (a),  when  fishing  with  drift  nets,  shaU,  so  long  as  the  nets 
are  whoUy  or  partly  in  the  water,  carry  two  white  Ughts  where 
they  can  best  be  seen.  Such  hghts  shaU  be  placed  so  that  the 
vertical  distance  between  them  shaU  not  be  less  than  6  ft.  and  not 
more  than  15  ft.,  and  so  that  the  horizontal  distance  between  them, 
measured  in  a  Une  with  the  keel,  shall  not  be  less  than  5  ft.  and  not 
more  than  10  ft.  The  lower  of  these  two  Ughts  shall  be  in  the 
direction  of  the  nets,  and  both  of  them  shall  be  of  such  a  character 
as  to  show  aU  round  the  horizon  and  to  be  visible  at  a  distance  of 
not  less  than  3  miles.  Within  the  Mediterranean  Sea  and  in  the 
seas  bordering  the  coasts  of  Japan  and  Korea,  saihng  fishing  vessels 
of  less  than  20  tons  gross  tonnage  shaU  not  be  obUged  to  carry  the 
lower  of  these  two  Ughts  ;  should  they,  however,  not  carry  it,  they 
shaU  show  in  the  same  position  (in  the  direction  of  the  net  or  gear) 
a  white  hght,  visible  at  a  distance  of  not  less  than  one  sea  mile, 
on  the  approach  of,  or  to,  other  vessels. 

"  (c)  Vessels  and  boats,  except  open  boats,  as  defined  in  sub- 
division (a),  when  hne-fishing  with  their  Unes  out  and  attached  to 
or  haviling  their  Unes,  and  when  not  at  anchor,  or  stationary  within 
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the  meaning  of  sub-division  (h),  shall  carry  the  same  lights  as 
vessels  fishing  with  drift  nets.  When  shooting  Unes,  or  fishing  with 
towing  Hnes,  they  shall  carry  the  Ughts  prescribed  for  a  steam  or 
saiUng  vessel  under  way  respectively.  Within  the  Mediterranean 
Sea  and  in  the  seas  bordering  the  coasts  of  Japan  and  Korea, 
saiUng  fishing  vessels  of  less  than  20  tons  gross  tonnage  shall  not 
be  obhged  to  carry  the  lower  of  these  two  Hghts ;  should  they, 
however,  not  carry  it,  they  shall  show  in  the  same  position  (in  the 
direction  of  the  Unes)  a  white  light,  visible  at  a  distance  of  not 
less  than  one  sea  mile  on  the  approach  of,  or  to  other  vessels. 

"  {d)  Vessels  when  engaged  in  trawling,  by  which  is  meant  the 
dragging  of  an  apparatus  along  the  bottom  of  the  sea— 

"1.  If  steam  vessels,  shall  carry  in  the  same  position  as  the 
white  hght  mentioned  in  Article  2  (a),  a  tricoloured  lantern  so 
constructed  and  fixed  as  to  show  a  white  hght  from  right  ahead 
to  two  points  on  each  bow,  and  a  green  hght  and  a  red  hght 
over  an  arc  of  the  horizon  from  two  points  on  each  bow  to  two 
points  abaft  the  beam  on  the  starboard  and  port  sides  respec- 
tively ;   and  not  less  than  6  ft.  nor  more  than  12  ft.  below  the 
tri-coloured  lantern,  a  white  Hght  in  a  lantern,  so  constructed  as 
to  show  a  clear,  uniform,  and  imbroken  light  all  round  the  horizon. 
"  2.  If  saihng  vessels,  shall  carry  a  white  light  in  a  lantern, 
so  constructed  as  to  show  a  clear,  uniform,  and  unbroken  hght 
all  round  the  horizon,  and  shall  also,  on  the  approach  of,  or  to 
other  vessels,  show  where  it  can  best  be  seen,  a  white  flare-up 
hght  or  torch  in  sufficient  time  to  prevent  collision.    All  lights 
mentioned  in  sub-division  (d)  shall  be  visible  at  a  distance  of 
at  least  2  miles. 

"  {e)  Oyster  dredgers  and  other  vessels  fishing  with  dredge  nets 
shall  carry  the  same  hghts  as  trawlers. 

"  (/)  Fishing  vessels  and  fishing  boats  may  at  any  time  use  a 
flare-up  light,  in  addition  to  the  lights  which  they  are  by  this 
Article  required  to  carry  and  show,  and  they  may  use  working 
hghts. 

"  (g)  Every  fishing  vessel  and  every  fishing  boat  under  150  ft. 
in  length,  when  at  anchor,  shall  exhibit  a  white  light  visible  all 
round  the  horizon  at  a  distance  of  at  least  one  mile.  Every  fishing 
vessel  of  150  ft.  in  length  or  upwards,  when  at  anchor,  shall  exhibit 
a  white  hght  all  round  the  horizon  at  a  distance  of  at  least  1  mile, 
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and  shall  exhibit  a  second  hght  as  provided  for  vessels  of  such 
length  by  Article  11.  Should  any  vessel,  whether  under  150  ft. 
in  length,  or  of  150  ft.  in  length  or  upwards,  be  attached  to  a  net 
or  other  fishing  gear,  she  shall  on  the  approach  of  other  vessels  show 
an  additional  white  hght  at  least  3  ft.  below  the  anchor  hght,  and 
at  a  horizontal  distance  of  at  least  5  ft.  away  from  it  in  the  direction 
of  the  net  or  gear. 

"  (h)  If  a  vessel  or  boat,  when  fishing,  becomes  stationary  in 
consequence  of  her  gear  getting  fast  to  a  rock  or  other  obstruction, 
she  shall  in  day-time  haul  down  the  day-signal  required  by  sub- 
division (k) ;  at  night  show  the  light  or  hghts  prescribed  for  a 
vessel  at  anchor;  and  during  fog,  mist,  falhng  snow,  or  heavy 
rainstorms  make  the  signal  for  a  vessel  at  anchor.  (See  sub- 
division {d)  and  the  last  paragraph  of  Article  15.) 

"  (i)  In  fog,  mist,  falling  snow,  or  heavy  rainstorms,  drift-net 
vessels  attached  to  their  nets,  and  vessels  when  trawhng,  dredging, 
or  fishing  with  any  kind  of  drag-net,  and  vessels  hne-fishing  with 
their  hnes  out,  shall,  if  of  20  tons  gross  tonnage  or  upwards  respec- 
tively, at  intervals  of  not  more  than  one  minute,  make  a  blast ; 
if  steam  vessels,  with  the  whistle  or  siren  ;  and  if  saihng  vessels, 
with  the  fog-horn  :  each  blast  to  be  followed  by  ringing  the  bell. 
Fishing  vessels  and  boats  of  less  than  20  tons  gross  tonnage  shall 
not  be  obhged  to  give  the  above-mentioned  signals ;  but  if  they 
do  not,  they  shall  make  some  other  efficient  soimd  signal  at  intervals 
of  not  more  than  one  minute. 

"  (k)  All  vessels  or  boats  fishing  with  nets  or  lines,  or  hauls, 
when  under  way,  shall,  in  day-time,  indicate  their  occupation  to 
an  approaching  vessel  by  displaying  a  basket  or  other  efficient 
signal  where  it  can  best  be  seen.  If  vessels  or  boats  at  anchor 
have  their  gear  out,  they  shall,  on  the  approach  of  other  vessels, 
show  the  same  signal  on  the  side  on  which  those  vessels  can  pass. 

"  Other  Lights. — Article  10.  A  vessel  which  is  being  overtaken 
by  another  shall  show  from  her  stem  to  such  last-mentioned  vessel 
a  white  hght  or  a  flare-up  hght.  The  white  hght  required  to  be 
shown  by  this  Article  may  be  fixed  and  carried  in  a  lantern,  but  in 
such  case  the  lantern  shall  be  so  constructed,  fitted,  and  screened 
that  it  shall  show  an  unbroken  hght  over  an  arc  of  the  horizon  of 
12  points  of  the  compass,  viz.,  for  6  points  from  right  aft  on  each 
side  of  the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  one 
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mile.  Such  light  shall  be  carried  as  nearly  as  practicable  on  the 
same  level  as  the  side  lights. 

"  Vessel  at  Anchor. — ^Article  11.  A  vessel  under  150  ft.  in  length, 
when  at  anchor,  shall  carry  forward,  where  it  can  best  be  seen, 
but  at  a  height  not  exceeding  20  ft.  above  the  hull,  a  white  light 
in  a  lantern,  so  constructed  as  to  show  a  clear,  uniform,  and  un- 
broken Ught  visible  all  round  the  horizon,  at  a  distance  of  at  least 
one  mile.  A  vessel  of  150  ft.  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of  not  less 
than  20,  and  not  exceeding  40,  ft.  above  the  hull,  one  such  light, 
and  at  or  near  the  stem  of  the  vessel,  and  at  such  a  height  that 
it  shall  not  be  less  than  15  ft.  lower  than  the  forward  hght,  another 
such  hght.  The  length  of  a  vessel  shall  be  deemed  to  be  the 
length  appearing  in  her  certificate  of  registry.  A  vessel  agroimd 
in  or  near  a  fairway  shall  carry  the  above  hght  or  hghts  and  the 
two  red  hghts  prescribed  by  Article  4  {a). 

"  AUracting  Attention. — Article  12.  Every  vessel  may,  if  neces- 
sary in  order  to  attract  attention,  in  addition  to  the  lights  which 
she  is  by  these  rules  required  to  carry,  show  a  flare-up  hght  or  use 
any  detonating  signal  that  cannot  be  mistaken  for  a  distress  signal. 

"  Ships  of  War. — Article  13.  Nothing  in  these  rules  shall  inter- 
fere with  the  operation  of  any  special  rules  made  by  the  Govern- 
ment of  any  nation  with  respect  to  additional  station  and  signal 
lights  for  two  or  more  ships  of  war,  or  for  vessels  sailing  under 
convoy,  or  with  the  exhibition  of  recognition  signals  adopted 
by  shipowners,  which  have  been  authorised  by  their  respective 
Governments  and  duly  registered  and  pubhshed. 

"  Steam  Vessel  under  Sail. — Article  14.  A  steam  vessel  proceed- 
ing under  sail  only,  but  having  her  funnel  up,  shall  carry,  in  day- 
time, forward,  where  it  can  best  be  seen,  a  black  ball  or  shape 
2  ft.  in  diameter." 

Rules  as  to  Sounds. 

The  following  are  the  rules  as  to  sounds — 

"  Sound  Signals  for  Fog. — Article  15.  All  signals  prescribed  by 
this  Article  for  vessels  under  way  shall  be  given  :  (1)  By  '  steam 
vessels  '  on  the  whistle  or  siren  ;  (2)  by  '  saihng  vessels  and  vessels 
towed '  on  the  fog-horn.  The  words  *  prolonged  blast '  used  in 
this  Article  shall  mean  a  blast  of  from  four  to  six  seconds'  duration. 
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"  A  steam  vessel  shall  be  provided  with  an  efl&cient  whistle  or 
siren,  sounded  by  steam  or  some  substitute  for  steam,  so  placed 
that  the  soimd  may  not  be  intercepted  by  any  obstruction,  and 
with  an  ef&cient  fog-horn,  to  be  sounded  by  mechanical  means, 
and  also  with  an  ef&cient  bell.  A  saihng  vessel  of  20  tons  gross 
tonnage  or  upwards  shall  be  provided  with  a  similar  fog-horn  and 
bell.  In  fog,  mist,  faUing  snow,  or  heavy  rainstorms,  whether  by 
day  or  night,  the  signals  described  in  this  Article  shall  be  used  as 

follows,  viz. — 

"  {a)  A  steam  vessel  having  way  upon  her  shall  sound,  at  intervals 
of  not  more  than  two  minutes,  a  prolonged  blast. 

"  (b)  A  steam  vessel  under  way,  but  stopped  and  having  no 
way  upon  her,  shall  sound,  at  intervals  of  not  more  than  two 
minutes,  two  prolonged  blasts,  with  an  interval  of  about  one  second 
between  them. 

"  (c)  A  saihng  vessel  under  way  shall  sound,  at  intervals  of  not 
more  than  one  minute,  when  on  the  starboard  tack  one  blast, 
when  on  the  port  tack  two  blasts  in  succession,  and  when  with  the 
wind  abaft  the  beam  three  blasts  in  succession. 

"  (d)  A  vessel,  when  at  anchor,  shall,  at  intervals  of  not  more 
than  one  minute,  ring  the  bell  rapidly  for  about  five  seconds. 

"  (e)  A  vessel,  when  towing,  a  vessel  employed  in  laying  or  in 
picking  up  a  telegraph  cable,  and  a  vessel  under  way,  which  is 
unable  to  get  out  of  the  way  of  an  approaching  vessel  through 
being  not  imder  command,  or  unable  to  manoeuvre  as  required 
by  these  rules,  shall,  instead  of  the  signals  prescribed  in  sub-divi- 
sions (a)  and  (c)  of  this  Article,  at  intervals  of  not  more  than  two 
minutes,  sound  three  blasts  in  succession,  viz.,  one  prolonged  blast 
followed  by  two  short  blasts.  A  vessel  towed  may  give  this  signal, 
and  she  shall  not  give  any  other. 

"  Sailing  vessels  and  boats  of  less  than  20  tons  gross  tonnage 
shall  not  be  obhged  to  give  the  above-mentioned  signals,  but  if 
they  do  not,  they  shall  make  some  other  ef&cient  soimd  signal  at 
intervals  of  not  more  than  one  minute. 

"  Speed  of  Ships  to  be  Moderate  in  Fogs,  etc. — Article  16.  Every 
vessel  shall,  in  a  fog,  mist,  falhng  snow,  or  heavy  rainstorms,  go 
at  a  moderate  speed,  having  careful  regard  to  the  existing  circmn- 
stances  and  conditions.  A  steam  vessel  hearing,  apparently  for- 
ward of  her  beam,  the  fog-signal  of  a  vessel,  the  position  of  which 
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is  not  ascertained,  shall,  so  far  as  the  circumstances  of  the  case 
admit,  stop  her  engines,  and  then  navigate  with  caution  until 
danger  of  collision  is  over. 

"  Steering  and  Sailing  Rules^—Risk  of  Collision.  Risk  of  collision 
can,  when  circumstances  permit,  be  ascertained  by  carefully  watch- 
ing the  compass-bearing  of  an  approaching  vessel.  If  the  bearing 
does  not  appreciably  change,  such  risk  should  be  deemed  to  exist. 

"  Article  17.  When  two  sailing  vessels  are  approaching  one 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall  keep 
out  of  the  way  of  the  other,  as  follows,  viz. — 

"  (a)  A  vessel  which  is  running  free  shall  keep  out  of  the  way 
of  a  vessel  which  is  close  hauled. 

"  (b)  A  vessel  which  is  close  hauled  on  the  port  tack  shall  keep 
out  of  the  way  of  a  vessel  which  is  close  hauled  on  the  starboard 
tack. 

"  (c)  When  both  are  running  free,  with  the  wind  on  different 
sides,  the  vessel  which  has  the  wind  on  the  port  side  shall  keep 
out  of  the  way  of  the  other. 

"  (d)  When  both  are  running  free,  with  the  wind  on  the  same 
side,  the  vessel  which  is  to  windward  shall  keep  out  of  the  way 
of  the  vessel  which  is  to  leeward. 

"  {e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 
of  the  other  vessel. 

"  Article  18.  When  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  coUision,  each  shall  alter  her 
course  to  starboard,  so  that  each  may  pass  on  the  port  side  of  the 
other." 

This  Article  only  applies  to  cases  where  vessels  are  meeting  end 
on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk  of  colli- 
sion, and  does  not  apply  to  two  vessels  which  must,  if  both  keep 
on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  those  in  which  each 
of  the  two  vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in 
other  words,  to  cases  in  which,  by  day,  each  vessel  sees  the  masts 
of  the  other  in  a  hne,  or  nearly  in  a  Une,  with  her  own ;  and  by 
night,  to  cases  in  which  each  vessel  is  in  such  a  position  as  to  see 
both  the  side  lights  of  the  other. 

It  does  not  apply,  by  day,  to  cases  in  which  a  vessel  sees  another 
ahead  crossing  her  own  course ;   or  by  night,  to  cases  where  the 
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red  light  of  one  vessel  is  opposed  to  the  red  light  of  the  other,  or 
where  the  green  light  of  one  vessel  is  opposed  to  the  green  light 
of  the  other,  or  where  a  red  Ught  without  a  green  light,  or  a  green 
light  without  a  red  Hght,  is  seen  ahead,  or  where  both  green  and 
red  hghts  are  seen  anywhere  but  ahead. 

"Article  19.  When  two  steam  vessels  are  crossing,  so  as  to 
involve  risk  of  collision,  the  vessel  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other. 

"  Article  20.  When  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the  steam 
vessel  shall  keep  out  of  the  way  of  the  saiUng  vessel. 

"  Article  21.  Where  by  any  of  these  rules  one  of  two  vessels  is 
to  keep  out  of  the  way,  the  other  shall  keep  her  course  and  speed. 

"  Note. — ^When,  in  consequence  of  thick  weather  or  other  causes, 
such  vessel  finds  herself  so  close  that  coUision  cannot  be  avoided 
by  the  action  of  the  giving-way  vessel  alone,  she  also  shall  take 
such  action  as  will  best  aid  to  avert  coUision. 

"  Article  22.  Every  vessel  which  is  directed  by  these  rules  to 
keep  out  of  the  way  of  another  vessel  shaU,  if  the  circumstances 
of  the  case  admit,  avoid  crossing  ahead  of  the  other. 

"  Article  23.  Every  steam  vessel  which  is  directed  by  these  rules 
to  keep  out  of  the  way  of  another  vessel  shaU,  on  approaching  her, 
if  necessary,  slacken  her  speed  or  stop  or  reverse. 

"  Article  24.  Notwithstanding  anything  contained  in  these  rules, 
every  vessel,  overtaking  any  other,  shaU  keep  out  of  the  way  of 
the  overtaken  vessel." 

Every  vessel  coming  up  with  another  vessel  from  any  direction 
more  than  two  points  abaft  her  beam,  i.e.  in  such  a  position  with 
reference  to  the  vessel  which  she  is  overtaking  that  at  night  she 
would  be  imable  to  see  either  of  that  vessel's  side  Hghts,  shaU  be 
deemed  to  be  an  overtaking  vessel ;  and  no  subsequent  alteration 
of  the  bearing  between  the  two  vessels  shaU  make  the  overtaking 
vessel  a  crossing  vessel  within  the  meaning  of  these  rules,  or  reUeve 
her  of  the  duty  of  keeping  clear  of  the  overtaken  vessel  untU  she 
is  finally  past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with  cer- 
tainty whether  she  is  forward  of  or  abaft  this  direction  from 
the  other  vessel,  she  should,  if  in  doubt,  assume  that  she  is  an 
overtaking  vessel  and  keep  out  of  the  way. 
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"  Article  25.  In  narrow  channels  every  steam  vessel  shall,  when 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of  such  vessel. 

"Article  26.  SaiUng  vessds  under  way  shall  keep  out  of  the 
way  of  saihng  vessels  or  boats  fishing  with  nets,  or  Unes,  or  trawls. 
This  rule  shall  not  give  to  any  vessel  or  boat  engaged  in  fishing 
the  right  of  obstructing  a  fairway  used  by  vessels  other  than  fishing 
vessels  or  boats. 

"  Article  27.  In  obeying  and  construing  these  rules,  due  regard 
shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to  any 
special  circumstances  which  may  render  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  immediate  danger. 

'*  Sound  Signals  for  Vessels  in  Sight  of  One  Another. — Article  28. 
The  words  '  short  blast '  used  in  this  Article  shall  mean  a  blast  of 
about  one  second's  duration. 

"  When  vessels  are  in  sight  of  one  another,  a  steam  vessel  under 
way,  in  taking  any  course  authorised  or  required  by  these  rules, 
shall  indicate  that  course  by  the  following  signals  on  her  whistle 
or  siren,  viz. :  One  short  blast  to  mean,  *  I  am  directing  my  course 
to  starboard.'  Two  short  blasts  to  mean,  *  I  am  directing  my 
comrse  to  port.'  Three  short  blasts  to  mean,  *  my  engines  are 
going  full  speed  astern.' 

"  Proper  Precautions. — Article  29.  Nothing  in  these  rules  shall 
exonerate  any  vessel,  or  the  owner,  or  master  or  crew  thereof,  from 
the  consequences  of  any  neglect  to  carry  Ughts  or  signals,  or  of 
any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary  practice  of 
seamen,  or  by  the  special  circmnstances  of  the  case. 

"Harbours. — Article  30.  Nothing  in  these  rules  shall  interfere 
with  the  operation  of  a  special  rule,  duly  made  by  local  authority, 
relative  to  the  navigation  of  any  harbour,  river,  or  inland  waters." 


CHAPTER  XI 

PILOTS  AND  PILOTAGE 

General. 

The  real  meaning  of  the  word  "  pilot  "  is  steersman,  but  the  name 
is  apphed  to  one  of  two  persons,  namely,  either  to  the  particular 
ofl&cer  who  has  charge  of  the  helm  and  directs  the  ship's  course, 
or  to  a  person  taken  on  board  at  a  particular  place  for  the  purpose 
of  conducting  a  ship  through  a  river,  road,  or  channel,  or  from  or 
into  port.  In  England  the  name  is  now  invariably  and  exclusively 
applied  to  the  latter,  and  by  Section  742  of  the  Merchant  Shipping 
Act,  1894,  a  pilot  is  defined  as  "  any  person  not  belonging  to  a  ship 
who  has  the  conduct  thereof."  Pilots  are  persons  who  have  a 
special  knowledge  of  particular  waters,  and,  as  far  as  this  country 
is  concerned,  the  whole  responsibiUty  for  the  safe  conduct  of  the 
vessel  devolves  upon  the  pilot  during  the  time  that  he  has  the 
vessel  in  his  charge.  Owing  to  the  onerous  nature  of  the  duties 
imposed  upon  pilots,  all  maritime  countries  have  endeavoured  to 
promote  their  efficiency  by  affording  them  means  of  instiiiction 
and  by  punishing  them  for  misconduct  or  incapacity.  The  remu- 
neration which  is  paid  to  a  pilot  for  his  services  as  such  is  called 
"  pilotage,"  and  this  creates  a  hen  upon  the  ship.  The  word  is 
also  apphed  to  the  duties  of  a  pilot.  Pilots  derive  their  authority 
to  act  in  their  proper  capacity  from  the  local  "  pilotage  authority," 
and  this  expression  includes  "  all  bodies  and  persons  authorised 
to  appoint  or  hcense  pilots  or  to  fix  or  alter  rates  of  pilotage  or  to 
exercise  any  jurisdiction  in  respect  of  pilotage."  These  are  the  words 
of  Section  573  of  the  Act  of  1894,  and  although  repealed  by  the 
Pilotage  Act,  1913,  it  is  provided  by  the  new  Act  that  until  the  pilot- 
age orders  contemplated  by  that  Act  are  brought  into  play  the  old 
pilotage  authority  will  retain  the  authority  and  the  powers  which 
were  previously  enjoyed.  When  the  Act  of  1913  is  fully  in  force, 
the  pilotage  authority  will  be  that  which  is  constituted  by  the 
pilotage  orders  of  the  Act.  The  pilotage  authority  for  London  and 
its  outposts  is  Trinity  House,  and  by  Section  52  of  the  Pilotage 
Act,  1913,  special  provisions  are  made  as  to  its  powers  for  the  future 
when  the  pilotage  orders  come  into  force. 
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Pilotage  Organisation. 

In  most  of  the  ports  of  England,  societies  or  corporations  have 
long  been  established,  either  under  charters  from  the  Crown,  or 
under  local  Acts  of  Parhament,  for  the  appointment  and  control 
of  pilots  in  particular  localities.  Independently  of  such  provisions 
as  are  contained  in  local  statutes,  the  jurisdiction  of  pilotage 
authorities  within  the  United  Kingdom  now  depends,  for  most 
purposes,  upon  the  provisions  contained  in  Section  572  to  633 
of  the  Merchant  Shipping  Act,  1894.  These  Sections  regulate  the 
powers  of  the  Board  of  Trade  as  to  pilotage  districts  and  authorities, 
by-laws  of  pilotage  authorities,  licensing  of  pilots,  etc.  In  time, 
however,  all  this  will  be  completely  changed,  as  the  old  state  of 
things  is,  under  the  Pilotage  Act,  1913,  only  to  continue  in  existence 
until  the  pilotage  orders  under  the  new  Act  are  prepared  and  pro- 
mulgated. In  point  of  fact,  the  Act  of  1913  proposes  a  complete 
revolution  and  reorganisation  of  everything  connected  with 
pilots  and  pilotage.  Instead  of  the  anomahes  and  anachronisms 
which  have  existed  for  so  long  a  period,  it  is  proposed  to  endeavour 
to  secure  something  like  uniformity  for  the  whole  of  the  United 
Kingdom,  but  obviously,  owing  to  the  extensive  nature  of  the 
inquiries  which  will  have  to  be  made,  it  will  be  some  years  before 
the  new  order  of  things  can  be  brought  into  existence. 

Compulsory  Pilotage. 

For  the  safety  of  navigation  in  many  localities,  the  employment 
of  a  pilot  is  compulsory  on  all  ships  or  certain  classes  of  ships.  In 
such  a  case,  that  is,  where  there  is  a  compulsory  pilotage  district, 
a  pilot  is  not  the  servant  of  the  shipowner  of  whose  vessel  he  has 
charge,  and  the  shipowner  is  not  Hable  for  his  neghgence.  But  if 
a  pilot  is  taken  voluntarily  by  a  shipowner  or  master,  he  is  in  the 
position  of  their  servant,  and  in  case  of  neghgence  the  shipowner 
or  the  master  does  not  escape  hability.  Apart,  however,  from 
any  positive  enactment,  the  master  of  every  ship  when  engaged  in 
a  foreign  trade  is,  unless  he  is  himself  qualified  to  act  as  pilot,  bound, 
for  the  protection  of  the  shipowner  and  all  interested  in  the  ship 
when  within  waters  where,  by  the  general  usage  of  navigation,  pilots 
are  employed,  to  put  her  under  the  charge  of  a  pilot.  One  effect 
of  his  neglecting  to  do  so  is  to  discharge  the  insurers  from  their 


liability  under  a  policy  of  marine  insurance.  If,  however,  upon 
arriving  off  a  port  he  uses  due  diligence  to  obtain  a  pilot  it  is  other- 
wise, since  in  that  case  he  does  all  that  can  be  required  of  him.  The 
obligation  to  employ  a  pilot  is  imposed  upon  every  vessel  carrying 
passengers  whether  within  a  pilotage  district  or  not  when  the  vessel 
is  entering,  leaving,  or  making  use  of  any  port  within  the  United 
Kingdom.  (As  to  who  are  passengers,  see  The  Hanna,  1866,  L.R., 
1  A.  &  E.  283 ;  The  Lion,  1869,  L.R.,  1  P.C.  525  ;  and  The  Clymene, 
1897,  P.  295.)  In  many  cases  the  master  or  the  mate  will  possess 
a  pilotage  certificate  for  the  district,  and  in  such  a  case,  as  akeady 
stated,  the  employment  of  a  separate  person  is  not  necessary. 
If  any  ship,  other  than  an  excepted  ship,  in  circumstances  in  which 
pilotage  is  compulsory,  is  not  under  pilotage  as  required  by  law 
after  a  licensed  pilot  of  the  district  has  offered  to  take  charge  of  the 
ship,  the  master  of  that  ship  is  liable  in  respect  of  each  offence 
to  a  fine  not  exceeding  double  the  amount  of  the  pilotage  dues  that 
could  be  demanded  for  the  conduct  of  the  ship.  Upon  the  question 
of  the  exemption  from  liability  of  the  shipowner  in  the  case  of  the 
employment  of  a  pilot  within  a  district  where  pilotage  is  compulsory, 
it  is  provided  by  the  Pilotage  Act,  1913,  that  after  the  1st  January, 
1918,  or  such  earlier  date  as  may  be  fixed  by  Order  in  Council, 
"  the  owner  or  master  of  a  vessel  navigating  under  circumstances 
in  which  pilotage  is  compulsory  shall  be  answerable  for  any  loss 
or  damage  caused  by  the  vessel  or  by  any  fault  of  the  navigation 
of  the  vessel  in  the  same  manner  as  he  would  be  if  pilotage  were  not 
compulsory." 

Exemptions  from  Compulsory  Pilotage. 

Even  within  the  district  where  pilotage  is  compulsory  certain 
ships  are  exempt  from  the  obligation  laid  down  in  the  last  paragraph. 
The  following  are  the  exemptions — 

{a)  Ships  belonging  to  His  Majesty. 

{b)  Pleasure  yachts. 

(c)  Fishing  vessels. 

{d)  Ferry  boats  plying  as  such  exclusively  within  the  limits  of 
a  harbour  authority. 

(e)  Ships  of  less  than  fifty  tons  gross  tonnage. 

(/)  Ships  exempted  from  compulsory  pilotage  by  any  by-law. 

A  pilotage  authority  may  by  by-law  made  under  the  Pilotage  Act, 
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1913,  exempt  from  compulsory  pilotage  in  their  district  any  of  the 
following  classes  of  ships,  if  not  carrying  passengers,  up  to  such 
limit  of  gross  tonnage  in  each  case  as  may  be  fixed  by  the  by-law 
which  must  be  approved  by  the  Board  of  Trade,  that  is  to  say— 

(i)  Ships  trading  coastwise. 

(ii)  Home  trade  ships  trading  otherwise  than  coastwise. 

(iii)  Ships  whose  ordinary  course  of  navigation  does  not  extend 
beyond  the  seaward  hmits  of  a  harbour  authority,  whilst  navigating 
within  those  hmits  or  within  such  parts  thereof  as  may  be  specified 
in  the  by-law. 

By  Section  12  of  the  Act  of  1913  it  is  further  provided— 

"  The  provisions  of  this  Act  with  respect  to  compulsory  pilotage 
shall  not  apply  to  tugs,  dredgers,  sludge-vessels,  barges,  and 
other  similar  craft — 

(a)  belonging  to  or  hired  by  a  dock,  harbour,  or  river 
authority  whilst  employed  in  the  exercise  of  the  statutory  powers 
or  duties  of  the  authority  and  navigating  within  any  pilotage 
district  which  includes  within  its  hmits  the  whole  or  any  part 
of  the  area  of  the  authority  ;  or 

(b)  belonging  to  a  local  authority  whilst  employed  in  the 
exercise  of  the  statutory  powers  or  duties  of  the  authority  and 
navigating  within  the  pilotage  district  within  which  the  port  to 
which  they  belong  is  situate.'* 

Pilotage  Certificates. 

A  person  is  not  entitled  to  act  as  pilot  unless  he  is  the  holder  of  a 
certificate  for  that  purpose.  The  certificate  must  be  renewed 
annually.  A  certificate  is  only  granted  by  the  pilotage  authority 
for  the  district,  and  this  authority  is  invested  with  very  elaborate 
and  full  powers  as  to  the  terms  and  conditions  imder  which  a 
certificate  will  be  granted.  The  same  rule  applies  as  to  the  power 
of  revocation  or  suspension  of  the  certificate.  Full  particulars  upon 
these  points  must  be  gathered  from  the  Pilotage  Act,  1913. 

Alien  Pilots. 

The  pilotage  authority  can  make  such  by-laws  as  it  chooses, 
in  order  to  exclude  aliens  from  obtaining  pilotage  certificates  under 
its  general  powers.  But  when  it  is  a  question  of  granting  a  certi- 
ficate to  the  master  or  the  mate  of  a  vessel,  it  is  provided  by  the 


Act  that  a  pilotage  certificate  shall  not  be  granted  to  the  master 
or  the  mate  of  a  vessel  unless  he  is  a  British  subject,  "  except  in 
the  cases  for  which  special  provision  is  made  by  this  Act."  This 
proviso  refers,  evidently,  to  Section  24,  which  is  in  the  following 

terms — 

"  (1)  Notwithstanding  anything  in  this  Act,  the  provisions  of 
this  Act  as  to  the  renewal  of  a  pilotage  certificate  shall  apply, 
with  respect  to  the  renewal  of  a  pilotage  certificate  granted  before 
the  1st  June,  1906  (see  Section  73  of  the  Merchant  Shipping  Act, 
1906,  in  Appendix  II,  which  is  repealed  by  the  Act  of  1913),  to  a 
master  or  mate  who  is  not  a  British  subject  in  the  same  manner 
as  they  apply  to  a  pilotage  certificate  granted  to  a  master  or  mate 
who  is  a  British  subject. 

"  (2)  If  any  master  or  mate  who  is  not  a  British  subject  shows 
to  the  satisfaction  of  the  Board  of  Trade  that  he  is  the  master  or 
mate  of  a  ship  which  is  of  substantiaUy  the  same  class,  and  is 
trading  regularly  between  the  same  ports  as  a  foreign  ship  which, 
on  the  1st  June,  1906,  was  exempt  from  the  obligation  to  carry 
a  licensed  pilot,  or  had  habituaUy  been  piloted  by  a  master  or 
mate  of  the  ship  who  held  a  pilotage  certificate,  the  Board  of 
Trade  may  authorise  the  master  or  mate  to  apply  to  the  pilotage 
authority  for  a  pilotage  certificate  under  this  Act,  and  the  pro- 
visions of  this  Act  as  to  the  granting  of  a  pilotage  certificate  shall, 
notwithstanding  anything  in  this  Act,  extend  to  a  master  or  mate 
so  applying  for  a  certificate,  although  he  is  not  a  British  subject, 
as  they  extend  to  a  master  or  mate  who  is  a  British  subject  : 
provided  that  if  the  Admiralty  at  any  time  consider  that,  on  the 
grounds  of  public  safety,  the  provisions  of  this  sub-section  should 
not  be  applicable  with  respect  to  any  pilotage  district  or  part  of 
a  pilotage  district,  they  may  make  an  order  excluding  that  dis- 
trict or  part  of  a  district  from  the  operation  of  those  provisions  ; 
and  while  any  such  order  is  in  force  with  respect  to  any  such  dis- 
trict or  part  of  a  district,  a  certificate  granted  under  those  provi- 
sions shall  not  be  of  any  effect  within  that  district  or  part  of  a 
district." 

Authority  of  Pilot. 

As  qualified  or  certificated  pUots  enjoy  a  monopoly  of  being 
employed  in  preference  to  any  one  else,  the  obhgation  is  imposed 
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upon  them  of  always  offering  their  services  to  vessels,  unless  it  is 
at  the  risk  of  their  Uves.     On  going  on  board  a  ship  in  his  ordinary 
capacity,  the  pilot  takes  upon  himself  the  duty  of  navigating  the 
ship,  and  he  is  considered  to  be  her  navigator  as  far  as  the  ship  is 
concerned.     A  master  is  not,  under  ordinary  circumstances,  justified 
in  interfering  with  the  pilot  in.  his  proper  vocation  ;  in  cases,  how- 
ever, of  obvious  danger,  where  it  is  evident  that  the  pilot  is  acting 
rashly,  or  is  incapacitated  from  any  cause  or  incompetent,  it  is  not 
only  the  master's  right  but  his  duty  to  resume  his  authority.      The 
shipowner  is  responsible  to  third  persons  for  the  sufficiency  of  the 
ship  and  her  equipment,  the  competency  of  the  master  and  the  crew, 
and  their  obedience  to  the  orders  of  the  pilot  in  everything  that 
concerns  his  duty.     It  is  the  master's  duty  to  see  that  the  pilot's 
orders  are  promptly  and  properly  obeyed,  and  that  he  is  assisted  by 
an  efficient  and  vigilant  look  out.    The  master  is  also  bound  to 
take  all  precautions  proper  to  the  ordinary  course  of   navigation 
and  which  do  not  depend  upon  local  knowledge.     He  must  not 
allow  hghts  to  be  exhibited  which  infringe  the  regulations  for 
preventing  collision  at  sea,  notwithstanding  the  order  of  the  pilot. 
It  is  also  the  master's  duty  to  inform  the  pilot  of  any  defect  in  the 
vessel  which  may  embarrass  him  in  navigating  her,  and  to  declare 
her  draught  of  water.     As  pilots  are  taken  on  board  compulsorily 
in  the  interests  of  commerce  generally,  owners  are  not  exonerated 
from  liability  for  damage  arising  from  the  default  of  a  pilot  so 
employed,  if  such  damage  is  partly  caused  by  the  unnecessary 
.interference  with  him  in  his  duties  by  the  master  or  the  crew.    The 
master  does  not,  however,  interfere  with  the  pilot  by  making  a 
suggestion  to  him,  or  by  repeating  his  orders.     It  may  also  be  the 
duty  of  any  person  on  board  a  ship  to  act  at  once,  without  waiting 
for  the  pilot's  orders,  when  there  is  an  immediate  necessity  for  so 
doing  ;  and  the  mere  fact  that  the  pilot  is  "in  charge  by  compulsion 
of  law  does  not  exonerate  the  master  and  the  crew  from  the  proper 
observance  of  their  own  duty.     Although  the  direction  of  the  pilot 
may  be  imperative  upon  them  as  to  the  course  the  vessel  is  to  pursue, 
the  management  of  the  ship  itself  is  still  under  the  control  of  the 
master.     It  is  his  duty  to  secure  the  safe  conduct  of  his  vessel  by 
issuing  the  necessary  orders,  and  it  is  the  duty  of  the  crew  to  carry 
these  orders  into  execution  ;  and  for  the  due  performance  of  their 
relative  duties  the  master  and  the  crew  are  still  respectively  Hable. 
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Unlicensed  Pilots. 

At  one  time  it  was  permissible  for  unlicensed  pilots  to  act  as  pilots 
under  special  circumstances,  especially  when  no  licensed  pilot  was 
available.  And  even  under  the  Pilotage  Act,  1913,  persons  who 
are  not  licensed  may,  when  the  by-laws  permit  it,  be  employed  in 
moving  a  ship  within  a  harbour  for  the  purpose  of  changing  her 
moorings,  or  of  taking  her  into  or  out  of  dock.  But  when  a  Ucensed 
pilot  offers  himself,  any  unlicensed  person  who  has  been  employed 
is  immediately  superseded.  When  a  licensed  pilot  supersedes  an 
unlicensed  pilot,  the  master  of  the  ship  must  pay  to  the  latter  a 
proportionate  sum  for  his  services,  and  he  is  then  entitled  to  deduct 
the  sum  so  paid  from  the  sum  payable  in  respect  of  the  Ucensed 
pilot.  If  any  question  arises  as  to  the  respective  amounts  payable, 
this  must  be  decided  by  the  pilotage  authority.  It  is  further 
provided  by  the  Pilotage  Act,  1913,  that  if,  in  any  pilotage  district, 
a  pilot  not  licensed  for  the  district  pilots  or  attempts  to  pilot  a  ship 
after  a  duly  licensed  pilot  for  the  district  has  offered  his  services,  he 
is  liable  to  a  fine  of  £50.  And,  again,  if  the  master  of  a  ship  know- 
ingly employs  or  continues  to  employ  a  pilot  not  licensed  for  the 
district  to  pilot  the  ship  within  any  pilotage  district  after  a  pilot 
licensed  for  that  district  has  offered  to  pilot  the  ship,  or,  in  the  case 
of  an  outward  bound  ship,  without  having  taken  reasonable  steps 
(proof  whereof  rests  upon  the  master)  to  obtain  a  licensed  pilot,  he 
shall  be  liable  in  respect  of  each  offence  to  a  fine  not  exceeding  £50. 

Pilotage  Rates  and  Dues. 

All  matters  connected  with  the  rates  and  dues  to  be  paid  in  respect 
of  pilotage  are  in  the  hands  of  the  pilotage  authority.  The  amounts 
to  be  paid  may  include  contribution  towards  the  expenses  of  the 
pilotage  authority,  provisions  for  the  widows  and  orphans  of  pilots, 
and  other  similar  matters.  Beyond  the  prescribed  rates,  nothing 
can  be  legally  demanded  unless  the  circumstances  are  of  an  excep- 
tional character.  For  example,  if  a  pilot  is  carried  beyond  the  port 
for  which  he  is  employed,  either  through  necessity  or  without  his 
consent,  he  is  entitled  to  maintenance  and  an  allowance  of  half 
a  guinea  a  day,  in  addition  to  the  pilotage  dues.  Where  a  pilot 
renders  services  which  are  more  than  the  ordinary  pilotage  services, 
owing  to  their  nature  or  to  the  condition  of  the  ship,  he  may  be 
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entitled  to  a  reward  for  salvage  {The  Santiago,  1900,  83  L.T.  439). 
As  to  the  recovery,  etc.,  of  pilotage  due,  see  Section  49  of  the  Act 
of  1913. 

Rights  and  Obligations. 

The  further  rights  and  obligations  connected  with  pilots  and 
pilotage  must  be  obtained  by  a  reference  to  the  Pilotage  Act,  1913. 
It  may  be  mentioned  that  the  liabihty  of  a  pilot  is  limited  to  the 
amount  mentioned  in  the  bond  which  is  given  by  him  in  conformity 
with  the  by-laws  made  for  the  purpose  under  the  Act  by  the  pilotage 
authority.  He  is  also  a  person  who  comes  within  the  provisions  of 
the  Workmen's  Compensation  Act,  1906,  provided  that  he  is  em- 
ployed, when  any  accident  occurs,  in  piloting  a  ship  registered  in 
the  United  Kingdom,  or  any  other  British  ship  the  manager  or 
owner  of  which  resides  or  has  his  principal  place  of  business  in  the 
United  Kingdom. 

Pilot  Boats  and  Pilot  Signals. 

All  boats  regularly  employed  in  the  pilotage  service  of  any 
pilotage  district,  which  are  known  as  "  pilot  boats,**  must  be 
approved  and  licensed  by  the  pilotage  authority  of  the  district, 
and  the  pilotage  authority  may,  at  their  discretion,  appoint  or 
remove  the  masters  of  these  pilot  boats.  Every  such  boat  must 
be  distinguished  by  the  following  characteristics,  namely,  (a)  on 
her  stern  the  name  of  her  owner  and  port  must  be  painted  in  white 
letters  at  least  1  in.  broad  and  3  in.  long,  and  on  each  bow  the 
number  of  her  licence  ;  (b)  in  all  other  parts  a  black  colour,  painted 
or  tarred  outside,  or  such  other  colour  as  the  pilotage  authority 
direct ;  (c)  when  afloat,  a  flag,  termed  "  a  pilot  flag,"  of  large  dimen- 
sions compared  with  the  size  of  the  pilot  boat,  and  of  two  colours — 
the  upper  horizontal  half  white  and  the  lower  horizontal  half  red — 
to  be  placed  at  the  masthead,  or  in  some  equally  conspicuous  situa- 
tion. The  pilot  flag  must  be  kept  clean  and  distinct,  so  as  to  be 
easily  discernible  at  a  reasonable  distance,  and  the  names  and 
numbers  must  not  at  any  time  be  concealed.  The  penalty  for  a 
breach  of  these  regulations  is  £20.  A  qualified  pilot,  when  carried 
off  in  a  vessel  not  in  the  pilotage  service,  must  exhibit  a  pilot  flag 
to  show  that  the  ship  has  a  qualified  pilot  on  board,  and  if  he  fails 
without  reasonable  cause  to  do  so,  he  is  punishable  by  a  fine  up  to 
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£50.  Where  the  master  or  mate  of  a  ship  holds  a  pilotage  certificate, 
a  pilot  flag  must  be  displayed  on  board  the  ship  while  that  master 
or  mate  is  on  board  and  the  ship  is  within  a  pilotage  district  in  which 
pilotage  is  compulsory,  otherwise  the  master  is  liable  to  a  fine  of  £20. 
A  pilot  flag,  or  a  flag  so  nearly  resembling  a  pilot  flag  as  to  be  likely 
to  deceive,  must  not  be  displayed  on  any  ship  not  having  a  Ucensed 
pilot  on  board,  under  a  penalty  of  £50. 

Offences  by  Pilots. 

If  any  pilot,  when  piloting  a  ship,  by  wilful  breach  of  duty,  or  by 
neglect  of  duty,  or  by  reason  of  drunkenness — 

{a)  does  any  act  tending  to  the  immediate  loss,  destruction,  or 
serious  damage  of  the  ship,  or  tending  immediately  to  endanger  the 
life  or  limb  of  any  person  on  board  the  ship  ;  or 

(b)  refuses  or  omits  to  do  any  lawful  act  proper  and  requisite 
to  be  done  by  him  for  preserving  the  ship  from  loss,  destruction,  or 
serious  damage,  or  for  preserving  any  person  belonging  to  or  on 
board  the  ship  from  danger  to  life  or  limb  ; 

that  person  shall  be  guilty  of  a  misdemeanour  in  respect  of  such 
offence. 

In  addition  to  the  above,  a  licensed  pilot,  either  within  or  without 
the  district  for  which  he  is  licensed,  commits  an  offence  and  is  liable, 
in  addition  to  damages,  to  a  fine  not  exceeding  £100,  in  each  of  the 
following  cases,  that  is,  if  he — 

(a)  himself  keeps,  or  is  interested  in  keeping  by  any  agent, 
servant,  or  other  person,  any  premises  licensed  for  the  sale  of 
intoxicating  Hquors,  or  sells  or  is  interested  in  seUing  any  intoxicating 
liquors,  tobacco,  or  tea ; 

{b)  is  in  any  way  directly  or  indirectly  concerned  in  any  corrupt 
practices  relating  to  ships,  their  tackle,  furniture,  cargoes,  crews, 
or  passengers,  or  to  persons  in  distress  at  sea,  or  by  shipwreck,  or  to 
their  money,  goods,  or  chattels ; 

(c)  lends  his  licence ; 

(d)  acts  as  pilot  whilst  suspended  ; 

(e)  acts  as  pilot  when  in  a  state  of  intoxication  ; 

(/)  employs,  or  causes  to  be  employed,  on  board  any  ship  which 
he  is  piloting,  any  boat,  anchor,  cable,  or  other  store,  matter,  or 
thing  beyond  what  is  necessary  for  the  service  of  that  ship,   with 
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intent  to  enhance  the  expenses  of  pilotage  for  his  own  gain  or  for 
the  gain  of  any  other  person  ; 

(g)  refuses  or  wilfully  dela}^,  when  not  prevented  by  illness  or 
other  reasonable  cause,  to  pilot  any  ship  within  the  district  for  which 
he  is  licensed,  upon  the  signal  for  a  pilot  being  made  by  that  ship, 
or  upon  being  required  to  do  so  by  the  master,  owner,  agent,  or 
consignee  thereof,  or  by  any  officer  of  the  pilotage  authority  by  whom 
the  pilot  is  Ucensed,  or  by  any  chief  ofl&cer  of  customs  and  excise  ; 

(h)  unnecessarily  cuts  or  shps,  or  causes  to  be  cut  or  sUpped,  any 
cable  belonging  to  any  ship ; 

(i)  refuses,  otherwise  than  on  reasonable  grounds  of  danger  to 
the  ship,  when  requested  by  the  master,  to  conduct  the  ship  which 
he  is  piloting  into  any  port  or  place  within  the  district  for  which 
he  is  Ucensed  ;   or 

(k)  quits  the  ship  which  he  is  piloting  before  the  service  for  which 
he  was  engaged  has  been  performed  and  without  the  consent  of  the 
master  of  the  ship. 

If  any  person  procures,  aids,  abets,  or  connives  at  the  commission 
of  any  offence  under  this  section,  he  shall,  in  addition  to  any  liabihty 
for  damages,  be  Hable  to  a  fine  not  exceeding  £100. 


CHAPTER  XII 

TOWAGE 

Definition. 

Towage  has  been  defined  as  "  the  towing  or  drawing  a  ship  or 
barge  along  the  water  by  men  or  beasts  on  land,  or  by  another 
ship  or  boat  fastened  to  her."  In  the  case  of  The  Princess  Alice, 
1849,  3  W.  Rob.  138,  Dr.  Lushington  said :  "  Without  attempting 
any  definition  which  may  be  universally  appUed,  a  towage  service 
may  be  described  as  the  emplo5mient  of  one  vessel  to  expedite  the 
voyage  of  another  when  nothing  more  is  required  than  the  acceler- 
ating her  progress."  The  vessel  which  performs  the  service  of 
accelerating  the  progress  is  called  the  tug,  whilst  that  which  is 
drawn  is  caUed  the  tow. 

Tug  and  Tow. 

For  all  cases  of  mere  towing,*  the  tug  and  the  tow  are  considered 
in  law  to  be  one  apd  the  same  ship,  and  when  towage  services  are 
being  rendered,  unless  there  is  some  special  contract  to  the  contrary, 
the  tug  is  always  held  to  be  in  the  position  of  servant  to  the  tow. 
If,  therefore,  there  is  any  collision  when  a  ship  is  being  towed,  the 
liabihty  for  such  collision  will  primd  facie  rest  upon  the  tow.  There 
is,  however,  one  exception  to  this  rule,  and  that  is  where  the  ship 
which  is  acting  as  tug  is  rendering  salvage  services  to  another 
vessel  by  taking  her  in  tow.  Thus,  if  a  vessel  is  in  tow  and  the  tug 
does  not  carry  proper  lights,  it  is  the  tow  which  is  liable  for  damage 
caused  by  a  collision  {The  Devonian,  1901,  P.  221) ;  but  if  it  is  a 
question  of  salvage  service,  the  tug  alone  is  responsible  if  the 
negligence  causing  the  collision  is  that  of  either  the  tug  or  the  tow 
(The  Mary  Hounsell,  1879,  4  P.  Div.  204).  It  is,  however,  to  be 
borne  in  mind  that  when  a  thu-d  ship  sees  that  a  vessel  is  being 
towed,  this  third  vessel  is  bound  to  use  extra  care  and  caution  in 
approaching  her,  on  account  of  the  peculiar  position  in  which  she 
is  placed  {The  American  and  The  Syria,  1874,  L.R.,  4  P.C.  1217). 
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Contract  of  Towage. 

As  in  all  cases  of  contract  a  person  who  undertakes  to  do  a  thing 
impliedly  holds  himself  out  as  being  one  who  is  able  to  carry  out 
what  he  promises,  and  as  being  possessed  of  skill  which  he  will  use 
in  the  prosecution  of  what  he  has  contracted  to  do,  so  the  owner 
of  a  tug  who  imdertakes  the  work  of  towage  impliedly  contracts 
that  the  tug  shall  be  ef&cient  for  the  purposes  for  which  she  is 
employed.    This  efl&ciency  does  not  apply  only  to  the  condition 
of  the  tug  itself,  but  extends  to  the  crew,  tackle,  and  equipment 
of  the  Tug  (The  West  Cock,  1911,  P.  208),  and  throughout  the  work 
all  must  use  their  utmost  skill  and  best  endeavours  in  carrying  out 
the  work  of  towage.     But  their  contract  is  not  an  absolute  one, 
that  is,  the  owner  of  the  tug  does  not  undertake  to  carry  out  the 
work  of  towage  under  any  circumstances.     It  is  quite  sufl&cient  if 
the  tug  is  capable  of  doing  its  work  and  the  crew  efficient  and  the 
tackle  adequate  when  the  contract  is  entered  into.     If,  afterwards, 
through  bad  weather  or  other  contingencies,  the  tug  is  unable  to 
perform  its  contract,  in  spite  of  the  best  efforts  of  all  concerned, 
the  obligation  of  the  tug  is  discharged    (The  Minnehaha,  1861, 
Lush.  335  ;  The  Robert  Dixon,  1879,  5  P.Div.  54).    The  fact  of  the 
inefficiency  of  the  tug  must  depend  upon  the  special  circumstances 
of  the  case.    For  example,  if  the  tow  grounds  during  towage, 
there  is  prima  facie  evidence  that  the  tug  was  not  fit  and  proper 
for  the  work  which  had  been  undertaken  (The  Marechal  Suchet, 
1911,  P.  1).     The  same  rule  applies  as  to  the  hazards  which  reheve 
a  tug  from  its  obligation.     Everything  depends  upon  the  special 
facts  of  the  case.    When  services  are  rendered  by  a  tug  to  a  tow 
in  cases  of  great  danger  and  difficulty,  and  when  the  conditions  are 
such  that  the  obhgation  of  towage  is  discharged,  the  tug  may 
sometimes  be  entitled  to  salvage  remuneration  in  spite  of  the 
towage  contract  having  ended.    But  it  is  to  be  carefully  noticed  that 
the  towage  contract  cannot  be  arbitrarily  turned  into  a  salvage 
contract.     The  words  contained  in  the  judgment  of  (The  Minnehaha 
(ubi  sup.)  are  important  in  this  connection  :   "  If  the  danger  from 
which  the  ship  has  been  rescued  is  attributable  to  the  fault  of  the 
tug,  if  the  tug,  whether  by  wilful  misconduct  or  by  negligence,  or 
by  the  want  of  that  reasonable  skill  or  equipments  which  are  implied 
in  the  towage  contract,  has  occasioned  or  materially  contributed  to 


TOWAGE 


175 


the  danger,  we  can  have  no  hesitation  in  stating  our  opinion  that 
she  can  have  no  claim  to  salvage.  She  can  never  be  permitted  to 
profit  by  her  own  wrong  or  default."  What  has  been  stated  already 
as  to  the  implied  undertaking  that  the  tug  shall  be  efficient  in  all 
respects  applies  only  when  the  contract  of  towage  is  a  general  one. 
If  the  stipulation  is  for  the  employment  of  any  particular  specified 
tug,  there  is  no  implied  warranty  that  the  tug  shall  be  fit  to  carry 
out  the  work  for  which  she  is  supplied  (Robertson  v.  American  Tug 
and  Lighterage  Co.,  1881,  7  Q.B.D.  598). 

Duties  of  Tug. 

It  is  essential  to  bear  in  mind  most  carefully  the  mutual  obUga- 
tions  as  between  tug  and  tow  to  use  due  care  and  skill.  But  apart 
from  that  it  is  mainly  the  tow  that  one  has  to  look  to  when  questions 
of  negligence  arise.  It  has  been  akeady  stated  that  the  tug  is  for 
all  practical  purposes  the  servant  of  the  tow,  and  it  is  an  impUed 
term  of  the  contract  of  towage  that  orders  given  from  the  tow  shall 
be  implicitly  obeyed.  This  rule  is  essential  so  as  to  avoid  anything 
in  the  shape  of  a  double  command  or  divided  responsibiUty.  "  It 
is  the  duty  of  the  tug  to  carry  out  the  directions  received  from  the 
ship"  (Lord  Blackburn  in  Spaighty.  Tedcastle,  1881,  6  App.  Cas. 
217,  at  p.  221).  If  a  pilot  is  on  board  the  tow,  the  tug  must  obey 
the  pilot's  orders ;  if  she  fails  to  do  so  she  will  be  liable  for  any 
damage  which  ensues,  and  it  will  be  no  defence  to  an  action  for 
negligence  that  the  pilot  has  been  guilty  of  contributory  negligence 
( The  Mary,  1879,  5  P.  Div.  14).  On  the  other  hand,  the  pilot  must 
give  proper  directions  to  the  tug,  and  in  general  superintend  her 
navigation  (The  Energy,  1870,  L.R.,  3  A  &  E.  48).  In  spite, 
however,  of  the  general  rule  thus  laid  down,  the  tug  is  not  relieved 
from  ordinary  care  and  caution,  and  the  exercise  of  proper  skill  or 
navigation  and  in  the  performance  of  her  duty ;  and  it  would 
appear  that  if  the  orders  given  from  the  tow  are  clearly  wrong,  it  is 
the  duty  of  the  tug  to  warn  the  tow  of  the  consequences,  even 
though  there  is  a  pilot  on  board  the  tow  who  is  giving  the  orders. 
See  The  Robert  Dixon,  1879,  5  P.  Div.  54.  The  general  law  upon 
this  part  of  the  subject  cannot  be  better  summed  up  than  in  the 
judgment  in  The  Niobe,  1888, 13  P.  Div.  55,  at  p.  59,  where  it  is  said  : 
"The  authorities  clearly  establish  that  the  tow  has,  under  the 
ordinary  contract  of  towage,  control  over  the  tug.    The  tug  and 
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tow  are  engaged  in  a  common  undertaking,  of  which  the  general 
management  and  command  belong  to  the  tow,  and  in  order  that 
she  should  efficiently  execute  this  command,  it  is  necessary  that 
she  should  have  a  good  look-out  and  should  not  merely  allow  her- 
self to  be  drawn,  or  the  tug  to  go,  in  a  course  which  will  cause 
damage  to  another  vessel.  .  .  It  is  essential  to  the  safety  of 
vessels  being  towed  that  there  should  not  be  a  divided  command, 
and  convenience  has  established  that  the  undivided  authority  shall 
belong  to  the  tow.  The  pilot,  if  there  be  one,  takes  his  station  on 
his  tow,  and  the  officers  of  the  tow  are  usually  ...  of  a  higher 
class  and  better  able  to  direct  the  navigation  than  those  of  the  tug." 

It  cannot  be  denied  that  in  spite  of  the  apparent  simplicity  of  the 
rules  as  to  the  duties  of  the  tug,  they  are  not  always  easy  of  applica- 
tion in  practice.  When  a  case  of  negligence  arises,  it  must  always 
be  largely  a  question  of  fact  as  to  how  far  the  orders  were  right  or 
wrong,  and  how  far  the  tug  was  justified  in  obeying  or  disobeying 
orders  given  from  the  tow.  This  is  only  another  illustration  of 
what  is  so  often  to  be  foimd  in  legal  matters — ^it  is  easy  to  state  the 
principle,  the  difficulty  lies  in  the  application. 

In  connection  with  the  duty  of  the  tug,  it  must  be  mentioned  that 
if,  in  the  course  of  carrying  out  the  contract  of  towage,  and  for  the 
purpose  of  avoiding  a  collision,  the  tug  is  compelled  to  cast  off  the 
tow,  it  is  incumbent  upon  her  to  pick  up  the  tow  again  as  soon  as 
practicable  (The  Annapolis,  1861,  Lush.  355). 

Liability  of  Tug  and  Tow  for  Damage. 

Where  a  collision  occurs  between  a  tug  and  her  tow  in  the  course 
of  carrying  out  the  contract  of  towage,  the  liability  depends  upon 
which  of  the  two  vessels  is  in  fault.  If  it  is  the  tug  that  is  to  blame, 
she  will  be  condemned  in  damages,  and  at  the  same  time  she  will 
lose  all  right  to  any  remuneration  for  towage  services,  and  there 
can  be  nothing  in  the  way  of  salvage  remuneration  (The  Christina, 
1848,  3  W.  Rob.  27).  This  statement,  however,  is  subject  to  the 
proviso  that  a  tug  may,  by  the  special  terms  of  the  contract  of 
towage,  reheve  herself  from  any  of  the  ordinary  obligations  which 
are  incident  to  the  contract  (The  United  Service,  1883,  9  P.Div.  3). 

Again,  the  owners  of  the  tow  are  hable  for  damages  arising  to  the 
tug  from  improper  orders  given  by  the  tow,  provided  there  is  no 
contributory  neghgence  on  the  part  of  the  tug  (The  Julia,  1861, 
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Lush.  224).  The  law  to  be  applied  in  the  relation  of  the  tug  and 
tow  was  thus  laid  down  in  the  case  just  named  :  '*  When  such  a 
contract  (i.e.  of  towage)  is  made,  the  law  would  imply  an  engage- 
ment that  each  vessel  would  perform  its  duty  in  completing  it ; 
that  proper  skill  and  dilig'ence  would  be  used  on  board  of  each  ; 
and  that  another  vessel,  by  neglect  or  misconduct,  would  create 
unnecessary  risk  to  the  other,  or  increase  any  risk  which  might  be 
incidental  to  the  service  imdertaken.  If  in  the  course  of  the  per- 
formance of  this  contract  any  inevitable  accident  happened  to  the 
one  without  any  default  on  the  part  of  the  other,  no  cause  of 
action  could  arise.  Such  an  action  would  be  one  of  the  necessary 
risks  of  the  engagement  to  which  each  party  was  subject,  and 
could  create  no  liability  on  the  part  of  the  other.  If,  on  the  other 
hand,  the  wrongful  act  of  either  occasioned  any  damage  to  the  other, 
such  wrongful  act  would  create  a  responsibility  on  the  party  com- 
mitting it,  if  the  sufferer  had  not,  by  any  misconduct  or  unskilfulness 
on  his  part  contributed  to  the  accident." 

Collision  with  Third  Vessel. 

Where  there  is  a  collision,  during  the  preformance  of  the  contract 
of  towage,  with  a  third  vessel,  the  owners  of  the  tug  and  the  tow 
are  responsible  for  the  damage  caused  by  the  negUgent  navigation 
of  their  respective  vessels,  though,  as  already  pointed  out,  if  the 
tug  is  clearly  the  ^servant  of  the  tow,  and  so  under  the  complete 
control  of  the  tow,  the  tow  will  be  primd  facie  liable  to  make  good 
the  damage  which  has  happened  (The  American  and  The  Syria, 
1874,  L.R.,  6  P.C.  127).  But  imless  the  relationship  of  master  and 
servant  is  established,  the  owners  of  the  tow  are  not  responsible 
for  the  negligence  of  the  tug.  The  division  of  the  habihty  will 
depend  upon  the  special  facts  of  the  case.  Of  course,  if  the  third 
vessel  is  itself  at  fault,  then  the  liability  on  the  tug  or  the  tow,  or 
the  third  vessel,  is  in  proportion  to  the  degree  in  which  each  of  the 
vessels  is  in  fault.    See  The  Cairnhahn,  1913,  30  T.L.R.  82. 
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Liberty  to  Tow. 

In  many  charter  parties  a  clause  is  introduced  which  gives 
"  hberty  to  tow,"  that  is,  liberty  to  tow  and  to  be  towed,  and  to 
assist  vessels  in  all  situations.  A  clause  of  this  kind  only  permits 
such  deviations  to  be  made  as  do  not  frustrate  the  main  purpose  of 
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the  charter  party  contract.  It  is  obvious  that  there  must  be  some 
Umit  placed  upon  the  extent  of  the  services  permitted  by  a  clause 
of  this  character,  for  example,  it  cannot  be  construed  as  giving 
hberty  to  render  such  services  as  would  cause  the  ship  to  arrive 
at  the  port  of  loading  six,  twelve,  or  fifteen  months,  or  two  years 
after  the  stipulated  period.  It  would  be  an  impossibility  to  give 
any  fixed  hmit.  If  a  shipowner  performs  a  salvage  service  (and 
this  he  is  entitled  to  do)  in  such  a  manner  as  not  to  frustrate  the 
object  of  the  adventure  between  charterer  and  shipowner,  he  may 
be  said  at  any  rate  to  be  within  the  hmit.  "  It  might  well  be  that 
if  the  salvage  service  occupied  such  a  time  as  to  frustrate  the  object 
of  the  adventure  it  would  be  outside  the  hmit ;  I  think  it  would 
be  "  (per  A.  L.  Smith,  L.J.,  in  Potter  v.  Burrell,  1897,  1  Q.B.  97, 
at  p.  110). 

Towage  Remuneration. 

The  sum  payable  in  respect  of  towage  services  is  that  which  is 
agreed  upon  between  the  parties,  and  if  there  has  been  no  such 
agreement  then  the  amount  claimable  is  such  a  sum  as  will  con- 
stitute a  fair  and  reasonable  remuneration  in  respect  of  the  services 
which  have  been  rendered.  Also,  where  a  fixed  sum  has  been 
agreed  upon,  the  owners  of  the  tug  will  be  bound  by  the  contract 
which  has  been  entered  into,  and  no  claim  for  extra  remuneration 
will  be  entertained  where,  for  example,  there  has  been  any  delay 
not  occasioned  by  the  fault  of  either  the  tug  or  the  tow  (The 
HjemmeU,  1880, 5  P.  Div.  227).  At  one  time  it  was  supposed  that  the 
sum  payable  for  towage  created  a  hen  upon  the  vessel  towed.  This 
was  declared  to  be  erroneous  by  Kay,  J.,  in  his  judgment  in  the  case 
of  Westrap  v.  Great  Yarmouth  Steam  Carrying  Company,  1889, 
43  Ch.  D.  241,  when  the  learned  judge  reviewed  the  former  cases 
on  the  subject.  It  is  clear,  therefore,  that  no  maritime  hen  for 
towage  now  exists. 

Where  in  an  area  where  shipowners  were  accustomed  to  use  the 
services  of  a  tug,  the  ship's  master  engaged  a  tug  for  more  protracted 
services  owing  to  the  fear  the  crew  had  of  war  risks,  it  was  held  that 
the  shipowner  was  hable  for  the  services  and  could  not  claim  general 
average  contributions  (q.v.)  (Societe  Nouvelle  d'  Armement  v.  Spillers 
&  Bakers,  Ltd.,  1917,  22  Com.  Cas.  211.) 


CHAPTER  XIII 


SALVAGE 


General. 

The  term  "  salvage  "  is  used  in  two  distinct  senses.  In  the  com- 
monly-accepted form  it  means  the  property  which  is  saved  from 
a  wrecked  vessel,  and  it  is  with  this  signification  that  the  word  is 
generally  accepted  in  the  insurance  world.  But  in  maritime  law 
it  means  the  allowance  or  compensation  to  which  particular  persons 
are  entitled  by  whose  gratuitous  exertions  vessels,  goods,  or  mer- 
chandise have  been  saved  from  the  perils  and  the  dangers  of  the 
sea.  A  "  salvor  "  is  one  who  assists  a  vessel  in  distress,  acting  at 
the  time  as  a  volunteer,  and  not  under  any  contract  or  duty  which 
binds  him  to  that  particular  service.  It  is  to  be  noted  carefully 
that  the  crew  of  a  vessel  are  not  entitled  to  a  salvage  by  reason  of 
any  extraordinary  efforts  which  they  may  have  made  in  saving 
their  own  ship. 

Where  the  salvors  and  the  parties  from  whom  salvage  is  claimed 
differ,  a  sum  of  money  may  be  awarded  by  a  competent  court  of 
jurisdiction,  and  it  may  fix  and  adjust  the  particular  swm  of  money 
which  should  be  awarded  to  each  of  the  parties. 

By  Section  510  of  the  Merchant  Shipping  Act,  1894,  the  word 
"  salvage  "  includes  "  all  expenses  properly  incurred  by  the  salvor 
in  the  performance  of  the  salvage  services." 

When  Salvage  is  Claimable. 

Salvage  cannot  be  claimed  in  every  case  where  work  and  labour 
are  expended  about  the  preservation  of  a  ship  and  cargo ;  there 
must,  usually,  be  skill  and  enterprise  on  the  part  of  the  salvors, 
and  it  must  be  proved  to  the  satisfaction  of  the  court  that  the 
service  rendered  was  a  dangerous  service.  Thus,  if  the  services 
rendered  to  a  vessel  not  disabled  or  in  distress  do  not  exceed  the 
ordinary  assistance  which  is  rendered  by  a  towing  ship,  no  salvage 
can  be  claimed.  If,  however,  a*  steamer  renders  assistance  to  a 
disabled  vessel  by  towing,  she  may  be  entitled  to  salvage ;  and 
a  service  which  conmiences  as  a  mere  towage  service  may,  if  new 
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circumstances  arise,  become  a  salvage  service.  Each  case  must 
depend  upon  its  own  particulcir  circumstances ;  but  the  court  will 
watch  with  jealousy  over  questions  of  this  kind  to  see  that  there 
is  no  imposition  upon  the  owners  of  the  ship.  As  an  extreme 
illustration,  perhaps,  the  case  of  The  Wilhelmine,  1842,  1  Not. 
Cas.  376,  may  be  noticed.  There  a  claim  was  made  by  the  masters, 
owners,  and  crew  of  a  steamship  belonging  to  the  Commercial 
Steam  Navigation  Company,  for  salvage  by  reason  of  services 
rendered  to  the  vessel  Wilhelmine.  The  owners  of  the  latter  vessel 
resisted  the  claim  on  the  ground  that  the  vessel  was  in  no  danger, 
and  that  the  master  merely  wanted  a  pilot.  In  his  judgment  Dr. 
Lushington  said :  "  If  there  was  no  danger  when  the  vessel  was 
lying  at  anchor,  undoubtedly  there  has  been  no  salvage  service 
rendered." 

Life  Salvage. 

No  claim  in  the  shape  of  salvage  can  be  maintained  for  the 
saving  of  Ufe  unless  there  is  also  property  saved  against  which  the 
claim  can  be  enforced,  and  such  a  claim  can  only  be  satisfied  out 
of  that  property.  If  a  ship  to  which  Ufe  salvage  has  been  rendered 
is  sunk  and  afterwards  raised,  and  her  value,  when  raised,  is  less 
than  the  expense  of  raising  her,  although  her  owners  have  recovered 
her  full  value  in  an  action  against  the  ship  which  sank  her,  there 
is  no  res  Uable  to  the  claim.  If  the  ship  is  saved  and  the  cargo  is 
lost,  Ufe  salvage  is  recoverable  from  the  shipowner ;  if  the  cargo 
is  saved  and  the  ship  lost,  the  cargo  owner  only  is  Uable  for  it. 

Various  Kinds  of  Salvage. 

In  addition  to  the  general  idea  of  salvage,  which  consists  in 
recovering  a  ship  or  goods  from  imminent  danger,  there  are  other 
kinds  of  salvage  which  should  be  noticed.  Thus,  salvage  is  due 
to  those  who  capture  royal  fish  near  to  the  coasts  of  England. 
Useful  services  of  any  character  rendered  to  a  ship  or  her  cargo 
in  danger  of  loss  or  injury  may  entitle  those  who  render  the  ser- 
vices entitled  to  salvage  reward.  Claims  for  salvage  may  also  be 
made  by  persons  who  bring  a  dereUct  ship  or  her  goods  into  port, 
or  who  raise  a  sunken  ship,  or  tranship  the  cargo  of  a  stranded 
vessel.  And  it  appears  that  salvage  wiU  be  aUowed  for  the  supply- 
ing of  mariners  to  a  ship  without  a  crew  competent  to  manage  her. 


for  the  furnishing  of  an  anchor  and  chain  in  boisterous  weather 
to  a  ship  at  sea  which  has  sUpped  her  anchor,  for  the  rescuing  of 
a  ship  from  the  peril  of  an  impending  coUision,  and  for  assisting 
in  extinguishing  a  fire  on  board  ship  at  sea.  These  are  given  as 
iUustrations,  but  they  are  by  no  means  exhaustive. 

Danger  and  Risk  Incurred. 

It  would  appear  that  the  right  to  claim  salvage  arises  out  of  an 
impUed  contract,  by  which  the  shipowner  undertakes  to  give  a 
reward  to  the  salvor  or  salvors  in  consideration  of  the  special 
services  rendered,  such  services  being  very  frequently  attended 
with  danger  and  risk.  Yet  although  it  must  commonly  happen 
that  in  rescuing  property  from  danger  the  salvors  necessarily 
expose  themselves  to  peril,  yet  even  in  some  cases  where  there  is 
no  extraordinary  exertion,  enterprise,  or  risk,  there  may  be  a 
salvage  service.  But  where  risk  is  incurred  by  the  salvors,  that 
circumstance  is  most  material  with  reference  to  the  question  of 
the  amount  of  the  reward  to  be  paid  by  the  owners  of  the  ship  or 
cargo  saved.  The  method  of  settUng  the  amoimt  of  the  salvage 
wiU  be  referred  to  later.  As  a  general  rule,  a  mere  attempt  to  save 
Uves  or  property,  however  meritorious,  or  whatever  degree  of  risk 
or  danger  may  have  been  incurred,  if  unsuccessful,  furnishes  no 
title  to  a  salvage  reward  ;  salvage  is  a  reward  for  benefits  actuaUy 
conferred,  not  for  a  service  attempted  to  be  rendered.  But  per- 
sons may  be  entitled  to  a  reward  pro  tanto  for  performing  part  of 
a  salvage  service,  though  others  may  complete  it ;  as  in  the  case 
of  persons  rendering  needful  assistance  to  a  stranded  ship  which  is 
subsequently  towed  off  by  a  steamer.  And  a  person  who  contri- 
butes in  any  way  to  a  successful  result  is  not  to  be  deprived  of 
his  reward  simply  because  his  efforts  standing  alone  would  have 
been  unavaiUng. 

Crew  and  Salvage. 

GeneraUy  speaking,  as  has  been  already  noticed,  the  crew  of  the 
vessel  which  is  salved  have  no  claim  to  any  salvage  re\^ard,  no 
matter  how  great  their  exertions  may  have  been  in  bringing  the 
vessel  out  of  danger.  The  true  salvor,  and,  therefore,  tne  only 
person  who  has  any  right  to  reward,  is  he  who  does  something 
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outside  his  ordinary  duty  and  renders  positive  service.    To  permit 
the  crew  of  a  vessel  to  share  in  salvage  reward  might  lead  to  very 
grave  dangers.    This  matter  is  well  dealt  with  by  Lord  Stowell  in 
The  Neptune,  1824,  1  Hagg.  Adm.  227,  where  he  says:  "A salvor 
means  a  person  who,  without  any  particular  relation  to  a  ship  in 
distress  proffers  useful  services,  and  gives  it  as  a  volunteer  adven- 
turer, without  any  pre-existing  covenant  that  connected  him  with 
the  duty  of  employing  himself  for  the  preservation  of  that  ship ; 
not  so  the  crew,  whose  stipulated  duty  it  is  (to  be  compensated  by 
payment  of  wages)  to  protect  that  ship  through  all  perils,  and 
whose  entire  possible  service  for  this  purpose  is  pledged  to  that 
extent.    Accordingly,  we  see  in  the  numerous  salvage  cases  that 
come  into  this  Court  (i.e.  the  Admiralty  Court)  the  crew  never 
claim  as  joint  salvors,  although  they  have  contributed  as  much  as 
(and  perhaps  more  than)  the  volimteer  salvors  themselves.    I  will 
not  say,  in  the  infinite  range  of  possible  events  that  may  happen 
in  the  intercourse  of  men,  circumstances  might  not  present  them- 
selves that  might  induce  the  Court  to  open  itself  to  their  claim  of 
a  persona  standi  in  judicio  (i.e.  a  person  or  character  entitUng  one 
to  appear  in  a  lawsuit  to  vindicate  his  right,  and  that  whether  as 
plaintiff  or  defendant).     But  they  must  be  very  extraordinary 
circumstances  indeed,  for  the  general  rule  is  very  strong  and 
inflexible  that  they  are  not  permitted  to  assume  that  character. 
...  As  the  law  stands,  generally  they  are  excluded  from  it  on 
just  grounds.    A  proceeding  for  salvage  would  be  less  beneficial 
and  safe  if  permitted.    In  a  salvage  case  you  must  take  into  con- 
sideration the  quantum  of  personal  danger  incurred,  the  value  of 
the  property  saved,  and  other  circimistances  which  may  influence 
the  demand  of  salvage,  whereas  the  rule  of  wages  presents  only 
a  stipulated  sum  which  in  no  case  can  be  exceeded.    By  the  same 
rule,  every  temptation  to  throw  the  ship  into  situations  of  danger 
with  a  view  to  an  extravagant  sedvage  is  effectually  removed  ;  for 
no  increase  of  danger  can  bring  to  the  mariner  an  increase  of  profit. 
I  may  add,  from  experience  in  such  cases,  that  such  experience 
does  not  incite  the  Court  to  adopt  a  rule  which,  in  the  conflict  of 
numerous  affidavits — impossible  either  to  be  reconciled,   or  to 
receive  a  decided  preference— ^oo  often  leads  to  conclusions  founded 
rather  in  the  conjectures  of  an  honest  hope  than  in  the  confidence 
of  a  satisfactory  judgment." 
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Misconduct. 

Whenever  a  claim  is  put  forward  as  to  salvage,  the  claimant 
must  not  have  been  guilty  of  any  criminal  or  wilful  misconduct. 
If  there  have  been  acts  of  this  kind  conunitted,  there  can  be  no 
vaHd  claim  for  salvage  (The  Atlas,  1862,  Lush.  518).  It  also  follows 
from  general  principles  that  any  agreement  made  between  parties 
as  to  the  amount  of  the  services  for  salvage  will  be  carefully 
scrutmised  if  there  is  any  suggestion  of  harshness  or  imposition. 
It  is  to  be  borne  in  mind  that  the  master  of  the  vessels  concerned 
may  enter  into  an  agreement  as  to  the  terms  upon  which  salvage 
services  shall  be  rendered  before  any  assistance  is  given.  The 
agreement  entered  into  will  bind  the  owners  and  the  crew  if  it  is 
fair  and  honest  (The  Nasmyth,  1885, 10  P.Div.  41).  But  any  agree- 
ment entered  into  will  be  set  aside  if  it  is  inequitable,  for  example, 
if  the  master  of  the  salving  vessel  takes  advantage  of  the  special 
stress  of  circumstances  to  impose  exorbitant  terms.  Upon  this 
matter  the  following  cases  should  be  consulted  :  The  Medina,  1877, 
2  P.Div.  5 ;  The  Rialto,  1891,  P.  175 ;  and  The  Port  Caledonia, 
1903,  P.  184. 

# 

Persons  who  can  Claim  Salvage. 

Generally  speaking,  every  person  who  does  some  service  in  helping 
to  preserve  a  ship,  other  than  a  member  of  the  crew  of  the  ship 
salved,  is  entitled  to  remuneration  for  his  labour.  But  there  are 
some  persons  who  occupy  a  special  or  a  pecuHar  position,  and  their 
right  to  share  in  the  award  eventually  made  depends  upon  circimi- 
stances. Thus,  if  a  part  of  the  crew  leave  their  own  ship  and  go 
on  board  another  in  order  to  save  the  latter,  and  eventually  acquire 
a  salvage  claim,  the  rest  of  the  crew  who  remain  behind  share  in 
the  claim.  The  sharing,  however,  is  not  upon  an  equahty  basis. 
The  claim  on  behalf  of  those  who  remain  behind  rests  mainly  on 
the  increased  labour,  exposure,  and  peril  which  fall  upon  them. 
What  is  right  and  proper  must  be  apportioned  by  the  proper 
tribunal  in  case  the  parties  do  not  agree  amongst  themselves.  A 
pilot  when  on  board  a  vessel  is  in  the  position  of  one  of  the  crew. 
Consistently  with  what  has  been  already  stated  he  is  not  generally 
entitled  to  salvage.  But  where  the  vessel  is  in  a  position  of  excep- 
tional danger,  a  pilot  is  not  bound  to  go  aboard  her  for  mere  pilotage 
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reward.  He  can  make  a  special  bargain,  and  this  does  in  substance, 
though  not  in  name,  take  the  place  of  salvage.  The  question 
whether  assistance  given  by  a  pilot  under  exceptional  circum- 
stances is  to  be  regarded  as  a  salvage  service  or  not  has  been  said 
to  depend,  in  the  absence  of  express  agreement,  upon  the  kind  of 
agreement  which  may  be  fairly  presumed.  A  pilot  may  be  entitled 
to  an  extra  reward,  which  may  have  the  character  of  salvage,  by 
using  his  boat  to  tow  the  vessel  which  is  being  piloted.  A  tug 
under  contract  to  tow  another  ship  may  become  entitled  to  salvage 
reward  if  her  towage  becomes  salvage. 

Persons  in  Official  Capacity  and  Salvage. 

Persons  who  are  acting  in  an  ofi&cial  capacity  cannot  claim  any 
salvage  reward  for  services  rendered  by  them  if  those  duties  lie 
strictly  within  the  limits  of  their  duty.  But  if,  on  the  other  hand, 
they  go  beyond  their  ofi&cial  duty  and  render  extraordinary  assist- 
ance, they  are  entitled  to  be  considered  as  salvors.  Officers  of  the 
coastguard  and  the  men  under  them  have  various  duties  imposed 
upon  them  in  respect  of  wrecks  and  casualties  at  sea  both  by 
statute  and  by  the  regulations  of  the  Board  of  Trade,  and  there 
are  special  provisions  as  to  the  remuneration  for  these  services, 
and  for  such  services  they  are  not  entitled  to  claim  more  than  the 
appointed  fees.  But  if  they  incur  risk  or  undertake  labour  beyond 
the  scope  of  the  duties  committed  to  them — if,  for  example,  they 
actually  put  out  to  sea,  and  with  risk  and  effort  save  Uves  or  pro- 
perty from  a  salved  vessel — ^they  may  be  entitled  to  salvage  in  the 
same  manner  and  to  the  same  extent  as  other  salvors.  The  official 
receiver  of  wreck  can  never  be  entitled  to  salvage  in  respect  of 
"  wreck,"  because  it  is  his  special  duty  to  use  his  utmost  exertions 
to  save  and  protect  wreck. 

Salvage  by  King's  Ships, 

The  question  of  salvage  by  ships  of  the  Royal  Navy  is  specially 
dealt  with  in  the  Merchant  Shipping  Act,  1894.  No  claim  can  be 
made  for  any  loss,  damage,  or  risk  to  the  King's  ship  or  her  equip- 
ment, or  for  the  use  of  any  stores  or  articles  belonging  to  the  Crown 
suppUed  for  those  services,  and  no  claim  by  the  commander  or 
crew  of  a  King's  ship  is  to  be  finally  adjudicated  upon  except  with 
the  consent  of  the  Admiralty.    Although  there  is  a  general  obligation 
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upon  the  officers  and  crew  of  the  King's  ships  to  assist  all 
vessels  in  distress,  yet  they  are  allowed  to  claim  salvage  reward 
for  salvage  services  rendered  by  them.  The  court,  however,  will 
not  recognise  such  salvage  services  thus  rendered  by  persons  of 
this  class  unless  they  are  of  an  important  and  meritorious  char- 
acter. On  this  part  of  the  subject  Sections  557-564  of  the  Merchant 
Shipping  Act,  1894,  must  be  carefully  studied  for  full  details. 

Jurisdiction  in  Salvage  Claims. 

Jurisdiction  in  all  matters  of  salvage  is  now  vested  in  the 
Admiralty  Division  of  the  High  Court  of  Justice.  The  salvor  can 
enforce  his  claim  to  compensation  for  his  services  by  means  of 
arrest  in  virtue  of  his  maritime  hen  upon  the  thing  saved.  The 
salvor  may  proceed  in  Admiralty  either  against  the  ship  (in  rem) 
or  against  the  owner  (in  personam)  whether  there  is  a  salvage  agree- 
ment or  not ;  and  an  action  in  personam  Ues  against  the  owners 
of  a  salved  ship  even  though  the  property  in  such  ship  has  been 
transferred  to  other  persons  in  whose  hands  it  is  not  subject  to  a 
maritime  hen. 

Salvage  in  respect  of  the  preservation  of  Hfe,  when  payable  by 
the  owners  of  the  vessel,  is  to  be  satisfied  in  priority  to  all  other 
claims  for  salvage. 

Disputes  as  to  the  amount  of  salvage,  whether  of  hfe  or  property, 
and  whether  rendered  within  or  without  the  United  Kingdom, 
arising  between  the  salvor  and  the  owners  of  any  vessel,  cargo, 
apparel,  or  work,  if  not  settled  by  agreement,  arbitration,  or  other- 
wise, are  determined  summarily,  that  is,  in  a  county  court  pos- 
sessing Admiralty  jurisdiction,  in  the  following  cases,  namely, 
(a)  where  the  parties  to  the  dispute  consent ;  (b)  where  the  value 
of  the  property  salved  does  not  exceed  £1,000 ;  and  (c)  where  the 
amount  claimed  does  not  exceed  in  Great  Britain  £300,  and  in 
Ireland  £200. 

Amount  of  Salvage. 

The  amount  allowed  for  salvage  depends  upon  the  extent,  nature 
and  effect  of  the  services  rendered  by  the  salving  ship,  and  the 
merit  and  the  sacrifice  of  the  persons  who  render  the  services. 
The  amount  is  determined  by  the  court  before  which  the  matter 
comes.    Generally  speaking,  the  basis  of  salvea  value,  on  which 
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salvage  is  awarded,  is  that  of  the  ship  or  cargo  when  it  has  been 
brought  to  a  position  of  safety.  There  may,  however,  be  special 
circumstances  which  will  alter  this. 

No  salvage  can  be  claimed  by  persons  through  whose  fault  the 
property  was  originally  placed  in  jeopardy.  When  the  salving 
ship  has  suffered  damage  in  rendering  the  services,  and  the  value 
of  the  property  saved  is  ample  not  only  to  defray  the  loss  sustained 
by  the  salvors,  in  addition  to  a  proper  sum  for  the  services  of  those 
by  whose  personal  exertions  the  services  have  been  rendered,  but 
also  to  leave  a  substantial  surplus  for  the  owner  of  the  property 
saved,  a  sum  will  be  awarded  to  the  owner  of  the  salving  ship 
suf&cient  to  cover  the  actual  loss,  and  to  afford  also  an  adequate 
reward  to  him  for  the  services  rendered  by  the  ship.  Compensa- 
tion will  be  awarded  to  ordinary  i&shing  smacks  and  other  vessels 
for  detentions.  Where  a  steam  vessel  carrying  mails  and  passengers 
deviates  to  perform  salvage  services,  a  hberal  compensation  will  be 
given  for  the  loss  occasioned  by  the  delay.  High  remuneration 
will  invariably  be  awarded  for  special  efi&ciency  or  where  the  ser- 
vices rendered  have  increased  in  value  by  the  use  of  valuable 
property.  Steam  vessels  are  always  considered  as  entitled  to  a 
very  hberal  reward,  not  only  because  services  rendered  by  a  costly 
instrumentahty  should  be  highly  paid  for,  but  because  the  nature 
of  the  help  which  steam  vessels  render  is  usually  of  the  most  effectual 
kind.  A  reward  equal  to  one-half  of  the  property  salved,  after 
the  expenses  of  the  salvors  have  been  deducted,  may  be  said  to 
be  the  highest  amoimt  awarded,  except  in  cases  of  the  most  excep- 
tional and  extraordinary  character ;  but  between  this  and  the 
lowest  kind  of  salvage  remuneration,  such  as  mere  payment  for 
conunon  labour,  the  degrees  are  infinite. 

Hindrance  of  Salvage  Services. 

If  the  persons  who  were  first  engaged  in  salvage  services  are  not 
able  to  recover  the  property  imaided,  or  are  not  able  to  do  so  with 
certainty  and  facility,  they  are  guilty  of  misconduct  if  they  place 
any  obstacles  in  the  way  of  persons  who  can  render  more  effectual 
assistance,  and  such  misconduct  may  reduce  or  ban  altogether 
their  claim  to  salvage.  So  long  as  the  master  of  a  ship  remains 
in  command,  salvors  have  no  right  to  act  upon  their  own  judgment, 
as  to  whether  or  not  there  is  need  for  further  assistance. 
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CHAPTER  XIV 

AVERAGE 

General. 

In  every  case  of  contract  of  carriage  by  sea,  there  are  three 
interests  to  be  considered,  as  they  are  those  which  are  hable  to 
suffer  loss  through  the  perils  which  may  be  met  with.  They  con- 
cern the  ship,  the  cargo,  and  the  freight.  The  loss  may  fall  upon 
any  one  of  the  three ;  and  if  it  happens  independently  of  the 
others,  it  is  a  case  of  loss  which  must  be  borne  by  the  shipowner 
or  the  other  person  upon  whom  it  falls.  But  if  the  loss  falls  upon 
one  or  more  of  the  three  interests,  and  the  loss  is  occasioned  pur- 
posely and  for  the  benefit  of  the  other  or  others,  it  would  be  unfair 
that  the  loss  should  fall  upon  the  direct  loser  or  losers  only  ;  and, 
consequently,  from  the  earliest  times  it  has  been  a  rule  that  in  all 
cases  of  carriage  by  sea  where  a  loss  is  sustained  by  one  or  more 
persons  for  the  benefit  of  others,  these  others  should  contribute 
something  so  as  to  make  good  that  loss,  or,  rather,  should  pay 
such  amount  as  will  distribute  the  loss  fairly  amongst  all  parties. 
This  payment  or  contribution  is  known  by  the  name  of  "  average  "  ; 
and,  as  it  has  been  stated  by  an  authority  on  the  subject :  "In 
a  marine  sense,  *  average  '  and  *  contribution '  are  synonymous 
terms." 

General  Average. 

Average  is  either  general  or  particular.  (There  is  also  another 
sense  in  which  the  word  "average"  is  used  in  the  expression 
"petty  average,"  for  which  see  Glossary.) 

Marshall,  in  his  work  on  Insurance,  thus  refers  to  the  subject : 
"  Average  is  a  term  used  in  commerce  to  signify  a  contribution 
made  by  ship,  freight,  and  goods  on  board  a  ship,  in  proportion 
to  their  respective  interests,  towards  any  particular  loss  or  expense 
sustained  for  the  general  safety  of  the  ship  and  cargo,  in  order 
that  the  particular  sufferer  may  not  in  the  end  be  a  greater  loser 
than  the  rest  of  the  persons  interested  in  the  ship  and  goods  on 
board.     Average,  then,  understood  in  this  sense,  is  caUed  general 
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or  gross  average,  because  it  falls  upon  the  whole  or  gross  amount 
of  the  ship,  freight,  and  cargo,  and  also  to  distinguish  it  from 
what  is  often,  though  improperly,  termed  particular  average,  but 
which,  in  truth,  means  a  particular  or  partial  loss  and  not  a  general 
loss,  and  has  no  afl&nity  to  average,  properly  so-called."  There  is 
here  a  clear  statement  of  what  is  meant  by  a  general  average  loss. 
The  sacrifices  and  the  expenses  incurred  which  cause  it  to  arise  are 
known  as  general  average  sacrifices  and  expenses,  and  the  amount 
of  the  contribution  which  is  paid  by  the  different  parties  is  called 
the  general  average  contribution. 

History  of  General  Average. 

As  a  part  of  the  law  connected  with  shipping,  average  is  one 
of  the  most  ancient  rules  recognised  by  civilised  communities. 
It  was  undoubtedly  in  existence  many  centuries  before  the 
Christian  era,  and  in  the  Digest  it  is  referred  to  as  being  derived 
from  the  Rhodian  law  of  jettison.  "It  is  provided  by  the  law 
of  Rhodes  that  if  a  part  of  the  cargo  is  thrown  over  for  the  purpose 
of  lightening  the  ship,  that  which  is  given  for  the  benefit  of  all 
shall  be  compensated  for  by  the  contribution  of  all."  It  was  once 
suggested  that  the  liability  to  pay  a  general  average  contribution 
was  based  upon  an  impUed  contract  {Wright  v.  Marwood,  1881, 
7  Q.B.D.  62) ;  but  it  is  now  generally  accepted  that  it  is  an 
integral  part  of  maritime  law,  and  so  became  incorporated  in  the 
law  of  this  country  (Strang,  Steel  &  Co.  v.  Scott  &  Co.,  1889, 
14  App.  Cas.  601).  It  is  to  be  borne  in  mind  that  the  right  to 
claim  average  contribution  is  a  purely  maritime  right,  and  that 
nothing  in  any  way  resembling  it  is  sanctioned  by  authority  in 
relation  to  land  contracts,  or  to  circumstances  happening  on  land. 
See  also  Birkley  v.  Presgrave,  1801,  1  East,  220 ;  and  Svensden 
V.  Wallace,  1884,  13  Q.B.D.  69.  An  exhaustive  history  of  the 
law  of  general  average  will  be  found  in  the  learned  judgment  of 
Watkin  Williams,  J.,  in  Pirie  &  Co.  v.  Middle  Dock  Co.,  1881, 
44  L.T.  426. 

When  the  Right  to  Contribution  Arises. 

In  order  that  there  may  be  a  right  to  general  average  con- 
tribution, the  loss  which  has  taken  place  must  have  been  incurred 
in  a  time  of  danger  to  the  maritime  adventure,  when  the  ship 


was  in  imminent  peril  and  it  became  necessary  to  sacrifice  some- 
thing for  the  common  safety.  The  danger  must  have  been  a 
common  one,  and  all  the  interests  called  upon  to  contribute  must 
have  been  put  in  peril  (Royal  Mail  Steam  Packet  Co.  v.  English 
Bank  of  Rio  de  Janeiro,  1887,  19  Q.B.D.  362) ;  though  it  is  not 
essential  that  this  danger  should  have  been  so  great  as  to 
threaten  the  total  loss  of  the  whole  adventure  (Whitecross  Wire  Co. 
V.  Savill,  1882,  8  Q.B.D.  653).  It  has  been  held  that  a  reason- 
able anticipation  of  danger  is  sufl&cient  to  support  a  claim  for 
average  contribution  (Corry  v.  Coulthard,  1877,  2  C.P.D.  583). 
But,  in  any  case,  the  sacrifice  made,  by  jettison  or  otherwise,  must 
have  been  for  the  general  good  (Job  v.  Langton,  1857, 6  E.  &  B.  779). 
The  most  common  examples  of  the  kind  of  losses  which  have 
to  be  made  up  by  general  average  contributions  are  the  jettison 
of  cargo  to  lighten  the  ship ;  damage  to  cargo  by  water  used  to 
extinguish  fire ;  damage  done  to  the  ship  in  case  of  necessity, 
such  as  cutting  away  the  masts  to  right  the  ship ;  expenses  incurred 
at  a  port  of  refuge  ;  and,  in  some  cases,  salvage  expenses.  The 
extent  of  the  sacrifice  is  only  limited  by  the  necessities  of  the  case. 
*'  Nothing  can  be  better  settled  than  that  the  master  has  a  right 
to  exercise  this  power  (i.e.  of  jettison),  in  case  of  imminent  danger. 
He  may  select  what  articles  he  pleases ;  he  may  determine  what 
quantity  :  no  proportion  is  limited  ;  a  fourth,  a  moiety,  three- 
fourths,  nay,  in  cases  of  extreme  necessity,  when  the  hves  of  the 
crew  cannot  otherwise  be  saved,  it  never  can  be  maintained  that 
he  might  not  throw  the  whole  cargo  overboard.  The  only  obliga- 
tion will  be  that  the  ship  should  contribute  its  average  proportion. 
It  is  said  this  power  of  throwing  over  the  whole  cannot  be  but  in 
cases  of  extreme  danger,  which  sweeps  all  ordinary  rules  before  it, 
and  so  it  is.  So  likewise  with  respect  to  any  proportion,  he  can 
be  justified  only  by  that  necessity  ;  nothing  short  of  that  will  do  ; 
the  mere  convenience  of  better  sailing,  or  more  commodious  stow- 
age, will  not  justify  him  to  throw  over  the  smallest  part  "  (per 
Lord  Stowell,  The  Gratitudine,  1801,  3  Ch.  Rob.  240).  The  loss 
sustained  by  the  interests  damaged — ship,  cargo,  or  freight — may 
be  either  an  actual  sacrifice  of  property  on  board  the  ship,  in  which 
case  it  is  termed  a  "  general  average  sacrifice,"  or  it  may  take  the 
form  of  general  average  expenditure,  as  when  a  monetary  hability 
is  incurred  or  money  is  spent  to  save  the  venture  from  imminent 
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peril.  It  is  then  that  the  question  of  general  average  comes  in, 
and  all  the  interests  concerned  contribute  to  make  good  the  loss 
in  proportion  to  their  value  ;  and  the  amounts  which  such  interest 
pay  are  termed  the  "  general  average  contribution."  As  the  right 
to  general  average  contribution  arises  out  of  the  fact  that  certain 
interests  have  been  preserved  by  reason  of  the  sacrifice  or  sacrifices 
made,  it  is  obvious  that  there  can  be  no  claim  for  any  contribution 
when  none  of  the  property  which  is  called  upon  to  pay  has  been, 
in  fact,  saved  (Shepherd  v.  Kottgen,  1877,  2  C.P.D.  585). 

Default. 

No  case  of  general  average  will  arise  if  the  necessity  for  incurring 
loss  is  occasioned  by  the  negligence  or  default  of  any  one  of  the 
persons  interested,  whether  it  is  that  of  the  shipowner  or  the  owner 
of  the  cargo.    Thus,  the  owner  of  a  cargo  cannot  claim  anything 
in  the  shape  of  average  contribution  if  the  goods  are  improperly 
shipped  in  a  dangerous  condition  and  have  to  be  jettisoned  to  save 
the  maritime  adventure  (Pirie  &  Co.  v.  Middle  Dock  Co.,  1881, 
44  L.T.  426).      The    owner   of  the  goods  is  alone  to  blame   for 
what  happens,  and  he  himself  must  bear  the  whole  of  the  loss 
occasioned.    SimHarly,  if  it  is  the  shipowner  who  claims  contribu- 
tion,   he  cannot  sustain  his  claim  if  the  danger  to  the  whole 
adventure  arose  from  the  fact  that  his  ship  was  unseaworthy  at 
the  time  of  starting  (Schloss  v.  Heriot,  1863,  14  C.B.  59),  or  if  it 
arose  from  the  neghgence  of  the  master  and  the  crew  (The  Ettrick, 
1881,  6  P.Div.  127).     It  is  always  possible,  however,  for  the  ship- 
owner to  make  it  a  special  term  of  the  contract  of  carriage  that 
he  shaU  not  be  responsible  for  the  negligence  of  his  servants  ;  and 
if  he  does  so,  he  may  claim,  under  the  special  contract,  a  general 
average  contribution  in  spite  of  their  neghgence  (The  Carron  Park 
1890,  15  P.Div.  203). 

Inherent  Vice. 

It  is  one  of  the  rules  connected  with  general  average  that  the 
person  whose  interest  is  damaged  shaU  not  be  entitled  to  contribu- 
tion if  the  danger  which  has  arisen  springs  from  any  special  default 
on  his  part  (Strang,  Steel  &  Co,  v.  Scott  &  Co.,  1889, 14  App.Cas.  601) 
But  this  rule  does  not  apply  at  all  where  the  loss  is  the  result  of 
inherent  vice  on  the  part  of  the  cargo  which  is  destroyed.    This  is 
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well  exemplified  in  the  case  of  Greenshields,  Cowie  &  Co.  v.  Stephens 
&  Sons,  1908,  App.  Cas.  431.  In  that  case,  coal  was  stowed  in 
four  separate  holds  and,  whilst  at  sea,  fire  broke  out  in  three  of 
the  four  holds  owing  to  the  spontaneous  combustion  of  the  coal. 
The  coal  was  not  exceptionally  dangerous,  and  the  fire  was  in  no 
way  attributable  to  any  neghgence  on  the  part  of  the  shippers. 
In  order  to  extinguish  the  fire,  water  was  poured  into  the  hold, 
whereby  so  much  of  the  coal  as  had  not  been  ignited  was  damaged. 
In  respect  of  the  damage  so  done  by  the  water,  the  owners  of  the 
coal  claimed  contribution  in  general  average  against  the  ship, 
and  it  was  held  that  they  were  entitled  to  the  same. 

General  Average  Losses. 

There  are,  in  reality,  two  kinds  of  general  average  loss,  and 
they  are  commonly  treated  of  under  the  headings  of  sacrifice  and 
expenditure.  The  former  arises  when  goods  have  to  be  destroyed 
or  thrown  overboard,  or  when  the  ship  is  in  some  way  affected 
so  as  to  reduce  its  value.  There  is  also  a  sacrifice  of  freight  when 
a  certain  course  is  adopted  by  means  of  which  the  freight  is  lost. 
In  any  of  these  cases,  subject  to  what  has  already  been  stated, 
there  is  a  right  of  average  contribution.  The  latter  arises  when 
certain  expenses  are  incurred  for  the  general  benefit.  The 
important  distinction  between  the  two  is  that  the  former  is  only 
contributed  for  if  the  rest  of  the  adventure  arrives  in  safety, 
whilst  the  latter  is  independent  of  the  event  of  the  voyage.  It  is 
now  necessary  to  examine  these  two  matters  more  fuUy. 

Marine  Insurance  Act,  1906. 

Although  average  arises  independently  of  insmrance,  it  is  never- 
theless quite  obvious  that  the  matter  appears  more  prominently 
when  the  insurers  are  called  upon  to  pay  for  damage  that  has  been 
sustained,  and  they  naturally  seek  to  distribute  the  burden  of 
pajdng  the  amount  of  the  loss  as  widely  as  possible.    It  is,  there- 
fore, important  to  consider  Section  66  of  the  Marine  Insurance 
Act,  1906,  which  deals  with  average  loss.    The  section  is  as  follows — 
"  (1)  A  general  average  loss  is  a  loss  caused  by  a  directly 
consequential  or  a  general  average  act.     It  includes  a  general 
average  expenditure  as  well  as  a  general  sacrifice. 
"  (2)  There  is  a  general  average  act  where  any  extraordinary 
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sacrifice  or  expenditure  is  voluntarily  and  reasonably  made 
or  incurred  in  time  of  peril  for  the  purpose  of  preserving  the 
property  imperilled  in  the  common  adventure. 

"  (3)  Where  there  is  a  general  average  loss,  the  party  on 
whom  it  falls  is  entitled,  subject  to  the  conditions  imposed  by 
maritime  law,  to  a  rateable  contribution  from  the  other  parties 
interested,  and  such  contribution  is  called  a  general  average 
contribution. 

"  (4)  Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has  incurred  a  general  average  expenditure,  he  may 
recover  from  the  insurer  in  respect  of  the  proportion  of  the  loss 
which  falls  upon  him;  and  in  the  case  of  a  general  average 
sacrifice,  he  may  recover  from  the  insurer  in  respect  of  the  whole 
loss  without  having  enforced  his  right  of  contribution  from  the 
other  parties  liable  to  contribute. 

"  (5)  Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has  paid,  or  is  liable  to  pay,  a  general  average  con- 
tribution in  respect  of  the  subject  insured,  he  may  recover 
therefor  from  the  insurer. 

**  (6)  In  this  absence  of  express  stipulation,  the  insurer  is  not 
liable  for  any  general  average  loss  or  contribution  where  the 
loss  was  not  incurred  for  the  purpose  of  avoiding,  or  in 
connection  with  the  avoidance  of,  a  peril  insured  against. 

"  (7)  Where  ship,  freight,  and  cargo,  or  any  two  of  those 
interests,  are  owned  by  the  same  assured,  the  hability  of  the 
insurer  in  respect  of  general  average  losses  or  contributions 
is  to  be  determined  as  if  those  subjects  were  owned  by  different 
persons." 

General  Average  Loss  of  Ship. 

In  the  anxiety  to  claim  contribution  in  the  case  of  any  loss 
which  may  occur,  there  is  always  likely  to  be  an  effort  to  push 
that  claim,  when  in  reality  none  can  be  sustained.  At  the  risk 
of  laying  oneself  open  to  the  charge  of  repetition,  it  must  always 
be  borne  in  mind  that  in  any  case  these  two  requirements  at  least 
must  be  fulfilled  before  a  question  of  average  can  arise  :  (1)  The 
sacrifice  or  expenditure  must  be  voluntary  and  reasonable ;  and 
(2)  there  must  be  imminent  danger  to  the  whole  venture.  There- 
fore, in  the  case  of  the  ship,  mere  strain  of  resources  used  in  the 
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ordinary  way  is  not  a  sacrifice,  even  if  the  strain  is  unusual  {Taylor 
V.  Curtis,  1816,  6  Taunt.  668) ;  and  an  extraordinary  strain  upon 
ship  and  tackle  used  in  their  normal  way  for  the  purposes  for 
which  they  were  intended  will  not  afford  any  ground  for  a  claim 
for  general  average  loss.  But  if,  on  the  other  hand,  there  is  an 
intentionally  abnormal  use  of  the  ship  or  her  equipment,  the  claim 
for  general  average  loss  comes  in  (Birkley  v.   Presgrave,   1801, 

1  East,  220 ;  The  Bona,  1895,  P.  125).  The  reason  for  this  rule 
is  that  it  is  primd  facie  the  duty  of  the  shipowner,  in  the  due  per- 
formance of  his  contract  of  carriage,  to  do  everything  he  can  to 
provide  properly  for  the  completion  of  the  voyage,  and  in  doing 
so  to  keep  the  ship  and  the  cargo  safe ;  and  for  that  purpose  he 
must  use  all  the  appliances  which  the  ship  possesses  (Robinson  v. 
Price,  1877,  2  Q.B.D.  295).  The  same  rule  applies  to  the  crew  as  to 
the  ship  and  to  its  apphances.  No  extra  sum  offered  to  the  crew 
as  an  inducement  to  make  greater  exertions  can  be  brought  in  as 
a  claim  for  general  average  loss.  But  when  there  is  imminent 
danger,  and  that  danger  extends  to  the  whole  venture,  then,  if  the 
ship  suffers,  the  shipowner  is  entitled  to  contribution  as  of  right. 
As  a  further  illustration  of  this  point,  the  case  of  a  sailing  vessel 
may  be  taken  so  as  to  show  when  contribution  will  or  will  not 
arise.  Suppose  the  masts  and  the  sails  are  destroyed  through 
carrying  an  extraordinary  press  of  canvas,  there  is  no  question 
of  general  average,  because  no  loss  has  been  voluntarily  incurred ; 
but  if  the  masts  and  sails  are  dehberately  cut  away  and  thrown 
overboard  or  destroyed,  or  if  anchors  are  thrown  overboard,  or 
stores  jettisoned  for  the  sake  of  preserving  the  ship  and  the  cargo, 
these  would  be  the  subjects  of  a  general  average  loss  (Covington 
V.    Roberts,   1806,  2  B.    &  P.   378;     Robinson  v.   Price,   1877, 

2  Q.B.D.  295).  Other  instances  in  which  a  ship  suffers  loss 
voluntarily  so  as  to  avoid  imminent  peril  will  readily  occur  to  the 
reader ;  and,  in  addition,  the  following  will  be  included  amongst 
general  average  losses,  namely,  wages  paid  to  members  of  the 
crew  and  expenses  incurred  for  pumping  where  there  is  a  necessity 
for  continuous  pumping  (Harrison  v.  Bank  of  Australasia,  1872, 
L.R.  7  Ex.  39) ;  money  paid  to  pilots  for  salvage  services  when 
the  ship  was  in  peril,  as  distinguished  from  ordinary  pilotage 
{Attwood  V.  Sellar,  1880,  5  Q.B.D.  286) ;  and  where  the  ship  or 
any  part  of  it  is  put  to  some  extraordinary  or  more  hazardous 
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use,  as  by  the  extraordinary  consumption  of  coal  by  the  ship's 
engines  being  worked  under  an  excessive  strain  in  the  attempt 
to  get  her  ofE  a  mud  bank ;  but  in  this  last-mentioned  instance 
if  a  ship  started  on  her  voyage  without  a  reasonably  sufl&cient 
supply  of  coal,  the  shipowner  cannot  generally  recover  for  the 
value  of  the  substitutes  which  he  employs  in  place  of  coal. 

General  Average  Loss  of  Cargo. 

The  most  common  way  in  which  a  general  average  loss  of  cargo 
arises  is  when  goods  are  jettisoned.  Any  jettison  of  goods  for  the 
purpose  of  saving  the  whole  adventure  is  a  general  average  loss, 
except,  perhaps,  in  the  case  of  deck  cargo  (Wright  v.  Marwood, 
1881,  7  Q.B.D.  62).  If  the  goods  are  improperly  stored  on  deck, 
no  question  of  general  average  arises,  but  the  shipowner  is  solely 
liable  for  their  value  (Royal  Exchange  Shipping  Co.  v.  Dixon, 
1886,  12  App.  Cas.  11).  This  subject  is  referred  to  more  fully 
below.  In  addition  to  jettison,  goods  may  be  injured  for  the 
common  benefit,  as  by  water  which  is  used  to  extinguish  a  fire 
on  board  (Whitecross  Wire  Co.  v.  Savill,  1882,  8  Q.B.D.  653) ; 
or  where  a  hole  is  cut  in  the  deck  to  get  at  the  fire,  and  before 
it  can  be  secured  the  waves  break  in  and  damage  the  cargo 
(Achard  v.  Ring,  1874,  31  L.T.R.  647  ;  Greenshields,  Cowie  &  Co. 
V.  Stephens  &  Sons,  Ltd.,  1908,  App.  Cas.  431).  In  each  of  these 
cases  there  is  a  general  average  loss,  which  entitles  the  owner 
of  the  goods  to  contribution.  But  no  claim  for  general  average 
arises  in  respect  of  goods  sold  to  repair  the  ship  at  an  inter- 
mediate port,  as  the  liability  for  these  goods  is  on  the  shipowner 
alone  (Hallett  v.  Wigram,  1850,  9  C.B.  580).  There  is,  however,  a 
general  average  loss  whenever  the  cargo  is  depreciated  in  value 
through  the  ship  being  compelled  to  put  into  a  port  for  safety 
in  order  to  avoid  a  peril  (Anglo- Argentine  Live  Stock  and  Produce 
Agency  v.  Tenperhy  Shipping  Co.,  1899,  2  Q.B.  403). 

The  important  question  as  to  the  right  of  contribution  in  the 
case  of  deck  cargo,  already  briefly  referred  to,  requires  fuller  notice, 
as  it  affords,  in  general,  an  exception  to  the  rule  for  contribution 
when  it  is  jettisoned.  The  exception  is  based  on  the  ground  that 
deck  cargo  is  a  hindrance  to  the  safe  navigation  of  the  vessel ;  and 
'*  their  jettison  is,  therefore,  regarded,  in  a  question  with  the  other 
shippers  of  cargo,  as  a  justifiable  riddance  of  incumbrances  which 


AVERAGE 


195 


ought  never  to  have  been  there,  and  not  as  a  sacrifice  for  the  com- 
mon safety."  The  exception,  however,  has  no  apphcation  in 
cases  where,  according  to  the  common  usage  and  course  of  trade 
on  the  voyage  for  which  the  goods  are  shipped,  such  cargoes  are 
permitted  (Milward  v.  Hihhert,  1842,  3  Q.B.  120;  Burton  v. 
English,  1883,  12  Q.B.D.  218) ;  nor  does  it  apply  where  the  parties 
from  whom  contribution  is  sought  have  agreed  impliedly  or  other- 
wise to  contribute  in  the  ordinary  way  (Strang,  Steel  &  Co.  v. 
Scott  &  Co.,  1889,  14  App.  Cas.  601).  But  according  to  the  York- 
Antwerp  Rules,  1890,  the  exception  appears  to  apply  in  all  cases 
(see  Appendix  VIII)  for  by  Rule  1  it  is  provided — 

*'  No  jettison  of  deck  cargo  shall  be  made  good  as  general 
average.  Every  structure  not  built  in  with  the  frame  of  the 
vessel  shall  be  considered  to  be  a  part  of  the  deck  of  the  vessel." 
The  rule  of  the  Association  of  Average  Adjusters  is  that  the  jettison 
of  a  deck  cargo  carried  according  to  the  usage  of  trade,  and  not  in 
violation  of  the  contracts  of  affreightment,  is  a  subject  of  general 
average.  There  is  an  exception  to  this  rule  in  the  cases  of  cotton, 
tallow,  acids,  and  some  other  goods.  (It  may  be  here  stated  that 
the  object  of  these  rules  of  the  Association  of  Average  Adjusters  is 
to  give  effect  to,  or  to  supplement  the  decisions  of,  the  courts 
on  matters  of  practice  relating  to  the  adjustment  of  losses,  and 
they  are  from  time  to  time  amended,  or  new  rules  are  added,  as 
the  occasion  arises.)  The  received  opinion,  therefore,  now  is  that 
by  the  law  of  this  country  the  jettison  of  deck  cargo  gives  no  claim 
to  general  average  contribution,  unless  such  mode  of  carriage  is 
justified  and  sustained  by  the  usage  of  the  trade.  This  rule,  how- 
ever, does  not  apply  when  there  are  only  two  parties  concerned 
in  the  adventure,  the  shipowner  and  the  cargo  owner,  who  have 
agreed  to  the  czirriage  of  goods  on  deck. 

Where  goods  are  exposed  in  boats  or  barges  to  save  a  ship  from 
foundering,  to  float  her  after  stranding,  to  enable  her  to  enter 
a  port  of  distress,  or  the  like,  and  they  are  lost  in  consequence, 
it  is,  in  effect,  a  case  of  jettison,  and  the  loss  is  borne  in  general 
average.  If,  on  the  other  hand,  these  goods  are  saved,  but  the 
ship  and  the  rest  of  the  cargo  are  lost,  they  do  not  contribute 
to  the  loss,  for  the  ship  was  not  intentionally  sacrificed  for  their 
safety.  If  goods  are  washed  overboard  after  being  brought  up 
on  deck  in  order  to  get  at  others  for  the  purpose  of  being  thrown 
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overboard,  this  is  also  in  the  nature  of  a  jettison,  and  is  to  be 
treated  as  a  general  average  loss. 

There  is  no  case  of  general  average  loss  if  the  goods  thrown 
overboard  are  mere  dumber  or  wreck,  or  the  remains  of  something 
which  has  been  akeady  destroyed,  or  which  will  inevitably  perish 
(Shepherd  v.  Kottgen,  1877.  2  C.P.D.  585). 

General  Average  Loss  of  Freight. 

In  a  former  chapter  it  has  been  pointed  out  that  one  of  the 
essential  characteristics  of  the  contract  of  freight  is  that  the  cargo 
must  be  carried  from  its  port  of  loading  to  its  destination,  or  other- 
wise there  will  be,  generally  speaking,  a  total  loss  of  freight,  unless 
it  is  advance  freight.  When  the  sacrifice  of  goods  causes  a  loss 
of  freight  which  would  otherwise  have  been  earned,  the  freight 
as  well  as  the  goods  must  be  compensated  for  (Pirie  &  Co.  v. 
Middle  Dock  Co.,  1881,  44  L.T.  426) ;  and  even  when  there  is  no 
contribution  for  goods  jettisoned  on  the  ground  that  the  jettison 
was  due  to  their  owner's  neghgence  or  wrongdoing  in  putting  them 
on  board  in  a  state  unfit  for  shipment,  the  innocent  shipowner 
would  no  doubt  be  entitled  to  compensation  for  the  loss  of  his 
freight.  There  is  an  exception  to  this  rule  if  the  ship  is  chartered 
imder  a  time  charter  containing  a  cesser  of  hire  clause  {Hudson 
V.  British  and  Foreign  Marine  Insurance  Co.,  1902,  8  Com.  Cas.  6). 
Where,  however,  there  has  been  no  sacrifice  of  cargo  for  the  general 
safety,  but  a  sale  of  it  by  the  master  at  a  port  of  refuge,  because 
it  was  heated  and  could  not  be  carried  to  its  destination,  it  was 
held  that  the  consequent  loss  of  freight  was  not  a  general  average 
loss  (Iredale  v.  China  Traders'  Insurance  Co.,  1900,  2  Q.B.  515). 

Charter  party  freight,  as  distinct  from  bill  of  lading  freight, 
is  not  a  subject  of  contribution.  In  adjusting  an  average  loss  of 
freight,  the  value  taken  when  the  freight  is  entitled  to  contribution 
is  the  gross  freight  at  the  port  of  contribution.  If  the  freight  is 
called  on  to  contribute,  only  the  net  freight  or  the  saved  and 
carried,  contributes. 

General  Average  Expenditure. 

When  expenses  are  incurred  by  a  shipowner  for  the  benefit  of  a 
maritime  venture,  they  may  be  recovered  by  him  as  well  as,  and  on 
the  same  lines  as,  a  general  average  sacrifice.    The  main  distinction 
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between  sacrifice  and  expenditure,  so  far  as  contribution  is 
concerned,  is  that  the  former  is  only  made  good  subject  to  the 
ultimate  safety  of  the  adventure,  whereas  in  the  case  of  the  latter 
there  is  an  immediate  vested  claim  for  compensation.  In  order 
that  expenditure  may  be  a  matter  of  general  average  loss,  the 
money  expended  must  be  a  payment  made  for  the  common  safety, 
and  it  must  also  be  extraordinary  in  its  nature  (Kemp  v.  Halliday, 
1865,  6  B.  &  S.  723;  Rose  v.  Bank  of  Australasia,  1894, 
App.  Cas.  687).  It  is  a  universal  rule  as  regards  what  expenses 
come  within  general  average,  that  where  these  expenses  are  incurred 
for  the  exclusive  benefit  of  any  part  of  the  common  property,  that 
part  alone  is  Uable  for  them.  If  a  ship  is  so  seriously  injured  by  a 
general  average  loss  as  to  be  compelled  for  the  common  safety 
to  deviate  from  her  ordinary  course  in  order  to  repair  at  an  inter- 
mediate port,  the  expenses  connected  with  entering  the  port, 
pilotage,  towage  when  disabled,  dues,  and  necessary  extra  ser- 
vices attendant  thereon  are  allowed  as  general  average  (Svendsen 
V.  Wallace,  1885,  10  App.  Cas.  404).  And  if  it  is  absolutely 
necessary  to  imload  the  cargo,  that  expense  is  also  included  ; 
but  this  is  not  the  case  if  the  unloading  is  merely  for  the  sake 
of  preserving  the  cargo.  The  expense  of  warehousing  the  cargo 
falls  upon  the  cargo,  whilst  that  of  reloading  and  leaving  the 
port  falls  on  the  freight.  The  shipowner  is  entitled  to  a  general 
average  contribution  towards  the  wages  of  the  crew  whilst  the 
ship  is  detained  in  a  port  of  refuge,  provided  that  the  damage 
to  the  ship  is  a  matter  of  general  average  loss,  but  not  otherwise. 
There  is  no  contribution  as  far  as  provisions  for  the  crew  are  con- 
cerned. Assistance  afforded  to  a  vessel  in  distress  is  clearly  a 
subject  for  general  contribution,  whether  it  is  required  for  taking 
her  into  a  port  of  refuge  in  a  storm,  or  to  effect  repairs  when  dis- 
abled, or  to  get  her  off  the  ground  when  stranded  (Plummer  v. 
Wildman,  1815,  3  M.  &  S.  482).  The  above  are  the  general 
expenses  which  can  be  claimed  under  a  general  average  loss,  as 
may  be  gathered  from  the  case  of  Svendsen  v.  Wallace,  just  cited. 
It  is  obvious,  however,  that  other  quite  imforeseen  expenditure 
may  arise,  and  a  claim  in  respect  of  it  must  depend  upon  the 
special  circumstances  of  the  case  as  in  Austin  Friars  Steamship  Co. 
V.  SpiUers  &  Bakers,  Ltd.,  1915,  84  L.J.,  K.B.  1958,  where  the 
ship  was  taken  into  dock  as  a  measure  of  general  safety,  but  see 
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S octets  Nouvelle  d'  Armement  v.  Spillers  &  Baker,  Ltd.,  1917,  22 
Com.  Cas.  211  (p.  178  supra). 

Contributories  in  General  Average. 

In  the  absence  of  an  express  contract  to  the  contrary,  all  those 
persons  who  derive  benefit  from  sacrifice  or  expenditure  must 
contribute  to  make  good  any  general  average  loss  which  has  been 
sustained  {Fletcher  v.  Alexander,  1868,  L.R.,  3  C.P.  375).  From 
what  has  been  already  stated,  it  will  be  clear  that  these  persons 
must  be  the  shipowner,  who  is  interested  in  the  ship  and  the 
freight ;  the  charterer  (if  any),  who  is  interested  in  respect  of 
the  freight  under  the  charter  party ;  and  the  owners  of  the  cargo. 
As  to  the  cargo  owners,  it  must  be  recollected  that  they  are  only 
liable  to  contribute  if  their  goods  were  in  actual  danger ;  there- 
fore, goods  landed  before  a  jettison,  or  shipped  afterwards,  do 
not  fall  within  the  rule  as  to  contribution.  Also,  as  the  law  of 
general  average  loss  does  not  affect  those  things  which  are  not 
comprised  in  the  term  merces,  that  is,  goods  shipped  for  the  pur- 
poses of  trade,  all  such  articles  as  clothes,  ornaments,  jewellery, 
etc.,  which  are  being  worn  and  carried  upon  the  persons  of  the 
passengers — even  where  the  ship  carries  passengers  only — are  not 
liable  to  contribution,  though  if  they  are  carried  separately  they 
must  pay  their  due  share. 

In  addition  to  the  persons  named,  any  other  person  may  be  liable 
to  contribution  under  some  express  term  included  in  the  contract 
of  carriage.  For  example,  a  consignee  of  goods  may  be  made 
expressly  liable.  This  is  not,  however,  a  matter  of  common 
occurrence,  and  is  entirely  dependent  upon  special  conditions. 
But  he  will  be  liable  in  the  ordinary  course  of  events  if  he  is  the 
owner  of  the  cargo  (Scaife  v.  Tohin,  1832,  3  B.  &  Ad.  523). 

Enforcement  of  Rights. 

The  rights  of  the  various  parties  in  the  case  of  general  average 
loss  may  be  enforced  either  by  lien  or  by  action.  When  a  right 
to  contribution  occurs,  it  is  the  duty  of  the  shipowner  to  enforce 
the  right  of  lien  on  behalf  of  all  parties  entitled  (Svensden  v. 
Wallace,  1885,  10  App.  Cas.  404) ;  and,  in  the  absence  of  any 
agreement  to  the  contrary,  he  is  bound  to  do  so  (Strang,  Steel 
<§•  Co.  V.  Scott  &  Co.,  1889,  14  App.  Cas.  601).    It  is  usual  in 
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practice  for  the  shipowner  to  deliver  the  goods  on  satisfactory 
security  being  given  by  the  cargo-owner  to  pay  the  proper  amount 
of  his  contribution  after  adjustment  [Huth  v.  Lamport,  1886, 
16  Q.B.D.  753).  The  shipowner  is  really  the  only  person  who 
can  exercise  the  right  of  lien,  though  a  charterer  may  acquire  the 
right  also  under  certain  conditions  (Waif or d  de  Baerdemaecker 
&  Co.  V.  Galindez  Bros.,  1897,  2  Com.  Cas.  137).  In  the  absence 
of  any  lien  being  claimed,  the  various  parties  are  relegated  to 
their  ordinary  rights  of  an  action  at  law. 

General  Average  Adjustment. 

Whatever  the  kind  of  loss  to  which  it  is  apphed,  the  leading 
principle  of  general  average  contribution  is  that  all  the  parties 
who  are  interested  in  the  adventure,  whose  property  it  was 
intended  to  preserve  by  the  general  average  act,  should  be 
sufferers  by  the  loss  in  exact  proportion  to  the  extent  of  their 
respective  interests,  but  no  further;  and  this  object  can  only 
be  attained  when  the  party  whose  property  has  been  sacrificed, 
or  whose  money  has  been  expended,  or  whose  credit  has  been 
pledged,  is  placed  by  the  adjustment  exactly  in  the  position  in 
which  he  would  have  stood  if  the  sacrifice  had  been  made,  or  the 
expense  incurred,  or  the  credit  pledged  not  by  himself,  but  by 
some  other  of  his  co-adventurers.  The  principle  is  undoubtedly 
quite  clear,  but  difficiilties  have  arisen  as  to  its  application,  which 
have  led  to  a  difference  of  opinion  amongst  those  who  have  made 
a  special  study  of  the  subject  of  general  average  contribution. 
The  real  question  seems  to  be  whether,  after  a  general  average  loss 
has  taken  place,  the  adjustment  ought  to  be  regulated  by  the 
state  of  facts  existing  at  the  time  when  the  loss  takes  place,  or  by 
the  state  of  facts  existing  at  the  termination  of  the  adventure, 
or  by  the  state  of  facts  existing  at  the  one  time  or  the  other, 
according  as  the  loss  consists  of  a  general  average  expenditure 
or  a  general  average  sacrifice.  The  determination  of  the  proper 
time  and  place  for  an  adjustment  is  important  for  two  reasons. 
In  the  first  place,  upon  this  depends  the  law  which  must  regulate 
the  adjustment— an  important  question,  seeing  that  the  laws 
of  different  countries,  with  respect  to  general  average,  vary  very 
considerably.  Secondly,  upon  this  determination  also  depends, 
or  may  depend,  the  state  of  facts  which  is  to  be  taken  as  the  basis 
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of  the  adjustment.  The  place  of  general  average  adjustment  is 
generally  the  place  where  the  voyage  actually  ends,  whether  that 
is  the  contemplated  destination  or  not ;  and  the  law  and  custom 
of  the  country  to  which  the  port  of  destination  belongs  decide 
the  mode  of  adjustment  {Hill  v.  Wilson,  1879,  4  C.P.D.  329) ; 
but  the  contract  of  carriage  may  provide  otherwise  {Stewart  v. 
West  India  and  Pacific  Steamship  Co.,  1873,  L.R.,  8  Q.B.  362). 
In  referring  to  this  point,  the  following  remarks  were  made  by 
Cockburn,  C.  J.,  in  the  case  of  Mavro  v.  Ocean  Marine  Insurance  Co., 
1875,  L.R.,  10  C.P.  414  :  "  The  adjustment  must  be  made  at  the 
port  of  destination,  if  it  be  reached  ;  but  if  the  voyage  is  inter- 
rupted by  some  intervening  cause  which  necessitates  or  justifies 
its  termination  at  some  intermediate  place,  that  place  is  the  pro- 
per place  of  adjustment."  When  the  adjustment  takes  place 
at  a  foreign  port,  it  is  called  a  foreign  adjustment.  It  is,  how- 
ever, very  usual  at  the  present  day  to  provide  expressly  that  all 
adjustment  shall  be  made  in  accordance  with  the  York-Antwerp 
Rules  (see  Appendix  VIII) ;  and  by  the  last  of  these  rules  (Rule  18) 
it  is  provided — 

"  Except  as  provided  in  the  foregoing  rules,  the  adjustment 
shall  be  drawn  up  in  accordance  with  the  law  and  practice  that 
would   have   governed   the   adjustment   had   the   contract    of 
affreightment  not   contained    a  clause  to  pay  general  average 
according  to  these  rules." 
If  the  voyage  is  broken  up  by  sea  perils,  and  the  cargo  is  discharged 
at  an  intermediate  port,  or  even  at  the  port  of  departure,  the 
adjustment  is  made  there  on  the  values  of  the  different  interests 
at  that  time ;    but  if  the  voyage  is  terminated  not  by  necessity 
at  a  port  other  than  the  port  of  destination,  an  adjustment  made 
there  is  not  binding  unless  all  the  parties  expressly  assent  to  it 
{Fletcher  v.  Alexander,  1868,  L.R.  3  C.P.  375 ;     Mavro  v.  Ocean 
Marine  Insurance  Co.,  1875,  L.R.  10  C.P.  414 ;    Hill  v.  Wilson, 
1879,  4  C.P.D.  329).     Generally  speaking,  the  practice  of  adjusters 
hitherto  has  been  to  regard  solely  the  state  of  facts  existing  when 
the  adventure  is  determined.    The  result  of  this  practice  is,  that 
where,  after  a  general  average  sacrifice  or  expenditure,  a  part  of 
the  property  remaining  at  risk  has  been  lost  or  damaged  by  a 
peril  of  the  sea  or  otherwise,  the  owner  of  such  part  has,  in  respect 
thereof,  either  escaped  contribution  altogether,  or  has  been  deemed 
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liable  to  contribute  only  on  its  reduced  damaged  value;  but 
this  practice  has  not  been  imiformly  adopted.  Some  adjusters, 
while  agreeing  that  the  state  of  facts  existing  at  the  termination 
of  the  adventure  is  to  be  regarded  where  the  loss  consists  of  a 
sacrifice  of  an  actual  part  of  the  ship  or  cargo,  hold  that  where 
the  loss  consists  of  an  expenditure  incurred,  the  time  to  be  regarded 
is  the  time  when  the  outlay  was  made. 

Calculation  of  Contribution. 

When  a  case  of  general  average  loss  arises,  the  amoimts  to  be 
contributed  are  those  which  naturally  spring  from  the  sacrifices 
made  or  the  expenditure  incurred,  and  these  are  divided  rateably 
amongst  those  who  have  benefited  by  the  sacrifice  or  expenditure. 
As  regards  the  ship,  the  contribution  is  that  sum  which  is  required 
to  repair  the  ship  and  its  equipment.  After  the  first  voyage, 
however,  only  two-thirds  of  the  value  of  wooden  ships  is  taken 
into  consideration.  When,  on  the  other  hand,  it  is  the  ship- 
owner who  is  called  upon  to  contribute  in  respect  of  the  losses 
sustained  in  respect  of  cargo  or  freight,  or  both,  his  liabihty  is 
based  upon  the  value  of  the  ship  when  she  arrives  at  her  port  of 
destination  or  at  some  other  port  where  the  adjustment  takes 
place.  As  regards  the  cargo,  both  as  to  that  which  is  sacrificed 
and  that  which  is  saved,  its  value  must  be  estimated  according  to 
the  place  of  destination  or  the  port  of  adjustment  {Fletcher  v. 
Alexander,  1868,  L.R.  3  C.P.  375).  This  will  naturally  depend 
upon  many  circumstances,  and  must  be  settled  by  the  average 
adjuster  or  stater.  The  rule  appUes  whether  the  cargo  owners 
have  to  pay  or  are  entitled  to  receive  contribution.  As  regards 
the  freight,  the  calculation  is  based  upon  the  amount  which  would 
have  been  earned  if  the  loss  had  not  occurred,  or  which  has  been, 
in  fact,  earned  through  the  other  sacrifices  made.  The  amount  is 
calculated  at  the  place  of  destination  or  the  port  of  adjustment, 
as  the  case  may  be  {Cox  v.  Moy,  1815,  4  M.  &  S.  152;  The 
Brigella,  1893,  P.  189). 

Average  Adjuster. 

This  person,  who  is  also  known  as  an  "average  stater,"  is  a 
person  who  is  skilled  in  marine  insurance  affairs,  and  who,  when 
the  various  parties  concerned  are  claiming  contribution  for  loss,  is 
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employed  to  prepare  statements  of  the  averages  previous  to  their 
final  adjustment,  whether  by  the  parties  themselves  or  by  the 
underwriters  in  cases  of  marine  insurance.  There  is  no  obligation 
on  the  part  of  the  shipowner  to  employ  an  average  adjuster,  but 
it  is  obviously  a  matter  of  great  convenience  to  have  a  man  of 
experience  to  settle  the  adverse  claims  put  forward. 

Average  Clauses. 

For  the  sake  of  simpHfying  matters  connected  with  average, 
a  marine  insurance  pohcy  frequently  contains  one  or  more  clauses 
deahng  with  the  subject.    When  a  policy  contains  the  clause 
"  General  average  payable  as  per  foreign  statement,  if  so  made 
up,"  a  foreign  average  statement,  made  in  accordance  with  the 
laws  of  the  foreign  port,  will  be  conclusive  as  an  adjustment  of 
general  average,  although  certain  items  may  have  been  treated 
as  general  average  by  the  foreign  average  adjuster,  which  would 
not  be  so  treated  under  English  law.    Even  in  cases  where  there 
is  no  foreign  adjiistment  clause,  a  foreign  adjustment,  if  properly 
made,  binds  an  English  underwriter,  even  though  the  contribution 
is  thereby  assessed  in  different  proportions  than  it  would  have 
been  assessed  by  Enghsh  law,  and  even  though  matters  are  thereby 
included  or  excluded  as  general  average  which  English  law  would 
have   treated    differently.    But    under   such   circumstances,    the 
underwriters  have  one  defence  open  to  them,  namely,  they  may 
show  that  the  loss  which  is  declared  by  such  adjustment  to  be 
general  average  did  not  arise  from  any  of  the  perils  covered  by  the 
policy.    The  insertion  of  the  foreign  adjustment  clause  deprives 
the  underwriter  of  this  defence.    Where  the  foreign  statement 
is  made  binding,  the  underwriter  is  rendered  hable  not  only  to 
reimburse  the  assured  in  respect  of  contributions  levied  upon  his 
interest  in  favour  of  other  interests,  but  also  to  make  good  to  him 
his  own  contribution  to  a  loss  sustained  by  his  own  particular 
interest,  which  is  particular  average  by  English  law,  but  general 
average  under  the  adjustment.    The  object  of  the  following  clauses 
— (a)  to  pay  average  on  each  package  separately  or  on  the  whole, 
or  (b)  to  pay  average  on  each  valuation  separately  or  the  whole — 
is  to  regulate  the  calculation  of  percentages  in  the  memorandum. 
If  the  whole  damage  exceeds  the  named  percentage,  then  the 
calculation  may  be  made  on  the  whole  if  the  assured  desires  it,  or. 
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at  his  option,  it  may  be  made  on  each  package  or  on  each  class 
of  goods  separately  valued.  But  if  the  whole  damage  amounts 
to  less  than  the  named  percentage,  the  loss  is  to  be  calculated 
on  each  package  or  on  each  class  of  goods  separately  valued  ; 
and  if  on  each  package,  where  clause  (a)  has  been  made  use  of, 
or  on  each  class  of  goods  separately  valued,  where  clause  (b)  has 
been  made  use  of,  the  amoimt  of  damage  exceeds  the  percentage 
named  in  the  memorandum,  then  the  assured  may  recover  it  from 
the  underwriters. 

Particular  Average. 

By  Section  64  of  the  Marine  Insurance  Act,  1906,  it  is  provided — 
"  A  particular  average  loss  is  a  partial  loss  of  subject-matter 
insured,  caused  by  a  peril  insured  against,  and  which  is  not  a 
general  average  loss.  Expenses  incurred  by  or  on  behalf  of 
the  assured  for  the  safety  or  preservation  of  the  subject-matter 
insured  other  than  general  average  and  salvage  charges  are 
"  called  particular  charges.     Particular  charges  are  not  included 

in  particular  average." 
It  will  be  seen,  then,  that  particular  average  is  distinguished  from 
general  average  in  this  way,  that  whilst  in  the  case  of  particular 
average  the  loss  remains  where  it  falls,  in  general  average  the  loss 
is  borne  proportionately  by  all  those  parties  whose  interests  are 
concerned  and  on  whose  account  general  average  sacrifice  or 
expenditure  is  made.  If  the  owner  of  goods  is  insured,  he  has 
a  claim,  in  particular  average,  against  the  insurer  or  underwriter 
in  proportion  (1)  to  the  degree  by  which  the  damage  sustained 
may  have  diminished  the  value  to  him  of  the  property  insured, 
and  (2)  to  the  sum  which  the  insurer  or  underwriter  by  the  pohcy 
has  agreed  to  insure  such  property.  Whatever  percentage  this 
deterioration  may  amount  to,  or  the  value  which  the  property 
would  otherwise  have  sold  for,  that  same  percentage  must  be  paid 
by  the  insurer  or  underwriter  to  the  assiured  upon  the  sum  for 
which  by  the  policy  he  has  agreed  to  stand  insurer.  The  rules 
connected  with  particular  average  are  suf&ciently  set  out  in  the 
Marine  Insurance  Act,  1906,  to  which  reference  should  be  made. 
(See  Appendix  I.) 
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CHAPTER  XV 

LIMITATIONS  OF  SHIPOWNERS'  LIABILITIES 

General. 

At  common  law,  as  has  been  "already  pointed  out,  the  carrier  of 
goods  for  hire,  provided  he  is  a  common  carrier,  occupies  the  posi- 
tion of  an  insurer,  that  is,  he  is  responsible  for  any  loss  or  injury 
occasioned  to  the  goods  deUvered  to  him  on  freight,  through  any 
cause  except  the  act  of  God,  the  King's  enemies,  or  some  inherent 
defect  in  the  goods  themselves.    This  rule  apphes  equaUy  to 
carriage  by  sea  and  by  land.    The  owner  of  a  ship  is  answerable 
at  common  law  for  damage  to  other  ships,  to  persons  or  goods  on 
board  thereof,  to  piers  and  the  hke,  occasioned  by  the  neghgence 
of  the  master  or  the  crew  in  the  course  of  their  lawful  employment, 
to  the  full  extent  of  the  injury  sustained  by  such  ship,  persons, 
goods,  or  piers  ;   and  if  an  injured  person  dies  in  consequence  of 
the  accident,  his  family  or  dependents  are  entitled  to  maintam 
an  action  for  the  loss  suffered  by  them  in  consequence  under  Lord 
Campbell's  Act,  1846.     Owing  to  the  many  chances  of  loss  and 
injury  arising  at  sea  which  are  totally  distinct  from  those  ansing 
on  land  when  either  passengers  or  goods  are  carried,  the  Legisla- 
ture has  thought  fit  to  impose  a  limitation  upon  the  amount  which 
may  be  claimed  in  the  case  of  any  loss  or  damage  which  happens 
under  certain  conditions.    The  Merchant  Shipping  Act,  1894,  pro- 
vides for  this  kind  of  limitation  in  Sections  502-509  of  the  Act, 
and  the  effect  of  these  Sections,  as  modified  by  the  Merchant 
Shipping  Act,  1906,  is  here  briefly  set  out.    It  wiU  be  recollected 
that  the  UabiUty  of  shipowners  is  also  restricted  in  those  cases 
where  the  ship  is  in  charge  of  a  pilot  and  the  pilotage  is  compulsory. 

Total  Exemption  from  Liability. 

The  owner  of  a  British  seagomg  ship,  or  of  any  share  therein,  is 
not  liable  for  any  loss  or  damage  whatever,  happening  without 
his  actual  fault  or  privity,  to  any  goods  on  board  his  ship  by  reason 
of  fire,  or  for  the  theft  of  any  gold,  silver,  diamonds,  watches, 
jewels,'  or  precious  stones  put  on  board  his  ship,  unless  their  true 
nature  and  value  have  been  disclosed  in  writing  at  the  time  of 
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shipment.  This  total  exemption  appUes  also  to  passengers'  luggage 
(The  SteUa,  1900,  P.  161).  As  to  the  meaning  of  "  fault  or  privity," 
see  The  Warkworth,  1882,  9  P.Div.  145  ;  The  Satanita,  1897,  App. 
Cas.  59 ;  and  The  Diamond,  1906,  P.  282.  The  same  exemption  as  to 
fire  is  aUowed  to  the  owners,  builders,  or  other  persons  interested 
in  any  ship  built  at  any  port  or  place  in  His  Majesty's  dominions 
from  the  time  of  the  launch  of  the  ship  until  registration  by  the 
Merchant  Shipping  (Liabihty  of  Shipowners  and  Others)  Act,  1898. 
The  benefit  conferred  on  ships  before  registration  does  not  extend 
beyond  a  period  of  three  months  from  the  launching  of  the  ship. 
These  exceptions  wiU  not  apply  to  goods  which  are  intended  for 
the  ship,  but  have  not  been  put  on  board,  as  in  the  case  of  goods 
destroyed  by  fire  on  board  a  lighter  by  which  they  were  being 
conveyed  to  the  ship.  In  the  case  of  valuables,  the  shipowner  is 
protected  not  only  from  thefts  by  his  own  servants,  but  also  from 
thefts  by  passengers. 

Limitation  of  Liability  in  certain  Cases. 

The  owners  of  a  ship,  British  or  foreign,  and  the  owners,  builders, 
or  other  parties  interested  in  any  ship  built  at  any  port  or  place 
in  His  Majesty's  dominions,  from  and  including  the  launching  of 
the  ship  until  registration  as  a  British  ship,  but  in  no  case  beyond 
three  months  after  the  launch,  can,  where  the  following  events 
happen  without  their  fault  or  privity,  Umit  their  HabiUty,  viz. : 
(a)  Where  any  loss  of  fife,  or  personal  injury,  is  caused  to  any 
person  being  carried  in  the  ship ;    (6)  where  any  damage  or  loss 
is  caused  to  any  goods,  merchandise,  or  other  things  whatsoever 
on  board  the  ship ;    (c)  where  any  loss  of  life,  or  personal  injury, 
is  caused  to  any  person  carried  in  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship  ;  (i)  where  any  loss  or  damage 
is  caused  to  any  other  vessel,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship.    The  limit  of  the  Habihty  is 
fixed  at  the  following  amounts,  viz. :   (1)  In  respect  of  loss  of  fife 
or  personal  injury,  either  alone  or  together  with  loss  of  or  damage 
to  vessels,  goods,  merchandise,  or  other  things,  an  aggregate  amount 
not  exceeding  £15  for  each  ton  of  the  ship's  tonnage  ;   and  (2)  in 
respect  of  loss  or  damage  to  vessels,  or  goods,  whether  there  is  in 
addition  loss  of  Ufe,  or  personal  injury  or  not,  an  aggregate  amount 
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not  exceeding  £8  for  each  ton  of  the  ship's  tonnage.  The  tonnage 
of  a  steamship  is  her  registered  tonnage  with  the  addition  of  any 
engine-room  space  deducted  for  the  purpose  of  ascertaining  that 
tonnage,  and  the  tonnage  of  a  saihng  ship  is  her  registered  tonnage. 
There  is  not  to  be  included  in  such  tonnage  any  space  occupied 
by  seamen  and  apprentices  and  appropriated  to  their  use  which 
is  certified  under  the  regulations.  The  owner  of  every  sea-going 
ship  is  hable  in  respect  of  every  such  loss  of  hfe,  personal  injury, 
loss  of  or  damage  to  vessels,  goods,  etc.,  arising  on  distinct  occasions 
to  the  same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen. 

Further  Limitations. 

This  Umitation  of  liability  was  extended  by  Section  1  of  the 
Merchant  Shipping  (Liability  of  Shipowners  and  Others)  Act,  1900, 
to  all  cases  where,  without  the  owner's  actual  fault  or  privity  "  any 
loss  or  damage  is  caused  to  property  or  rights  of  any  kind,  whether 
on  land  or  on  water,  or  whether  fixed  or  movable,  by  reason  of  the 
improper  navigation  or  management  of  the  ship."  Owners  of 
docks,  canals,  harbour  authorities,  and  conservancy  authorities 
can  now  limit  their  Uabihty  where,  without  their  actual  fault  or 
privity,  any  loss  or  damage  is  caused  to  any  vessel  or  goods,  etc., 
on  board  such  vessel.  The  amount  of  their  liability  is  fixed  at  an 
aggregate  amount  not  exceeding  £8  for  each  ton  of  the  tonnage  of 
the  largest  registered  British  ship  which  at  the  time  of  the  accident 
is  or  which  has,  within  the  previous  five  years,  been  within  the 
area  over  which  such  dock  or  canal  owner  or  authority  exercises 
any  power. 

When  the  damage  is  in  consequence  of  the  non-observance  of 
certam  statutory  rules  of  the  sea,  the  statutory  presumption,  in 
the  absence  of  other  evidence,  is  that  it  was  occasioned  by  the 
wilful  default  of  the  person  who  was  in  charge  of  the  deck  at  the 
time.  The  owners  are  bound  by  every  lawful  contract  made  by 
the  master  relative  to  the  usual  employment  of  the  ship.  If  the 
owners  desire  to  exonerate  themselves  from  the  Uabihty  attaching 
to  them  by  the  acts  of  their  master,  they  must  give  clear  notice 
of  their  intention.  The  obligation  to  which  the  master  of  a  ship 
may  subject  the  owners  to  pay  the  charge  of  repairing  their  ship, 
and  the  price  of  stores  and  provisions  suppUed  for  the  use  of  it, 
or  to  repay  money  advanced  for  those  purposes,  is  sometimes  direct. 
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furnishing  an  action  against  themselves  personally ;  sometimes 
indirect,  to  be  prosecuted  by  a  suit  against  the  ship.  The  master 
is  always  personally  bound  by  a  contract  of  this  kind  made  by 
himself,  imless  he  takes  care  by  express  terms  to  confine  the  credit 
to  his  owners  only.  In  order,  however,  to  constitute  a  demand 
against  the  owners,  it  is  necessary  that  the  suppUes  furnished  by 
the  master's  order  should  be  reasonably  fit  and  proper  for  the 
occasion. 

Settlement  of  Claims. 

The  ordinary  mode  of  obtaining  this  Umitation  of  UabiUty  is  for 
the  shipowner  to  pay  the  statutory  amount  into  court,  in  an  action 
in  which  he  asks  for  a  decree  Umiting  his  UabiUty  to  that  cimount. 
The  various  claims  are  then  ascertained,  and  the  fund  is  distributed 
rateably.  Where,  in  a  colUsion,  both  ships  have  been  to  blame, 
the  whole  damage  done  to  the  two  ships  is  divided  equaUy  between 
the  owners.  The  half  damages  on  each  side  are  set  against  one 
another,  and  the  balance  is  paid  by  him  who  has  sustained  the 
smaUer  loss  ;  and  the  same  course  is  foUowed,  although  one  of  the 
shipowners  may  have  obtained  a  decree  Umiting  his  UabiUty,  except 
that  the  other,  if  the  balance  is  in  his  favour,  has  only  a  right  of 
proof  for  it  on  the  fund. 

It  is  only  necessary  to  add  that  the  Umitation  of  UabiUty,  as 
above  set  out,  may  be  waived  by  special  contract. 
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CHAPTER   XVI 

MARINE  INSURANCE 

General. 

The  business  of  marine  insurance  was  no  doubt  first  practised  in 
Italy  by  the  Lombards,  about  the  thirteenth  century.  In  England,- 
however,  this  species  of  insurance  was  only  carried  on  on  a  some- 
what limited  scale  up  to  the  end  of  the  sixteenth  century ;  but  in 
1601  a  statute  was  passed  with  respect  to  marine  insurance,  and 
the  business  Wcis  placed  upon  a  basis  similar  to  that  of  other 
businesses.  The  development  of  the  law  upon  the  subject  was 
largely  due  to  Lord  Mansfield,  in  the  eighteenth  century.  All  this, 
however,  is  matter  of  historical  interest,  and  it  is  now  to  the  Marine 
Insurance  Act,  1906  (which  is  set  out  in  full  in  Appendix  I), 
that  one  has  to  look  for  the  law  as  it  stands  at  present.  This  Act 
is  one  which  is  expressed  to  be  a  codification  of  marine  insurance 
law,  and  it  is  admittedly  based  upon  the  former  practice  of  the 
courts.  It  is  not  at  all  difl&cult  of  comprehension,  and  the  points 
which  are  more  commonly  coming  up  before  our  tribunals  for 
adjudication  and  settlement  are  mainly  concerned  with  the  inter- 
pretation of  some  special  stipulation  or  clause  contained  in  the 
policy  of  insurance,  or  embodied  in  the  contract,  and  not  with  the 
principles  which  imderlie  the  law  itself. 

By  the  common  law  of  England,  any  individual,  any  partnership, 
or  any  corporation  may  be  insurers.  In  the  reign  of  Greorge  I, 
two  chartered  companies  were  created,  namely,  the  Royal  Exchange 
Assurance  Corporation  and  the  London  Assurance  Corporation, 
and  for  more  than  a  century  these  corporations  possessed  a  monopoly 
of  entering  into  contracts  of  marine  insurance,  except  as  against 
underwriters,  when  the  conunon  law  rule  was  restored.  At  the 
present  day  there  are  numerous  marine  insurance  companies  of 
great  financial  power  in  existence,  whilst  the  individual  insurers, 
or  underwriters,  as  far  as  London  is  concerned,  are  generally 
members  of  Lloyd's,  an  association  incorporated  by  a  special  Act  of 
ParUament,  passed  in  1871,  who  carry  on  business  near  the  London 
Royal  Exchange.    No  partnership  which  consists  of  more  than 
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twenty  members  can  carry  on  the  business  of  marine  insurance 
unless  registered  under  the  Companies  (Consolidation)  Act,  1908. 
In  marine  insurance  the  individual  insurer  is  invariably  called 
an  underwriter.  He  is  so  named  because  he  underwrites  or  sub- 
scribes his  name  to  each  policy  in  which  he  is  concerned  as  a  guar- 
antee that,  in  case  of  loss,  he  will  be  answerable  up  to  the  amount 
guaranteed  by  him.  What  he  has  to  pay  eventually  depends 
upon  the  extent  of  the  loss  sustained,  his  hability  being  fixed  by 
the  proportion  which  his  guarantee  bears  to  the  total  insurance. 

Definition. 

By  Section  1  of  the  Act  of  1906,  a  contract  of  marine  insurance 
is  defined  as  a  contract  whereby  the  insurer  undertakes  to  indemnify 
the  assured,  in  manner  and  to  the  extent  thereby  agreed,  against 
marine  losses,  that  is  to  say,  the  losses  incident  to  marine  adventure. 
A  contract  of  marine  insurance  may,  by  its  express  terms,  or  by 
us^ge  of  trade,  be  extended  so  as  to  protect  the  assured  against 
losses  in  inland  waters,  or  on  any  land  risk  which  may  be  incidental 
to  any  sea  voyage.  Also,  where  a  ship  in  course  of  building,  or 
the  launch  of  a  ship,  or  any  adventure  analogous  to  a  marine 
adventure  is  covered  by  a  policy  in  the  form  of  a  marine  pohcy, 
the  provisions  of  the  Act  of  1906,  in  so  far  as  they  are  appUcable, 
apply  thereto. 

Maritime  adventure  and  maritime  perils  are  fully  defined  in 
Section  3  of  the  Act,  and  the  reader  will  obtain  the  fullest  information 
concerning  them  by  referring  to  the  Appendix. 

Marine  Insurance  and  the  General  Law  of  Contract. 

All  the  ordinary  rules  of  law  applicable  to  the  general  law  of 
contract  are  to  be  observed  in  the  case  of  a  contract  of  marine 
insurance.  There  must  be  (a)  offer  and  acceptance,  (b)  considera- 
tion, (c)  capacity  of  the  parties  to  contract,  (d)  mutuahty  of 
understanding,  and  (e)  legality  of  object.  It  will  appear  later  that 
the  contract  will  be  void  if  it  is  tainted  with  fraud  or  misrepre- 
sentation. The  contract  itself  must  be  embodied  in  a  policy,  and 
the  policy  must  be  stamped  for  duty  under  the  Stamp  Act,  1891, 
and  any  subsequent  Finance  Acts,  if  the  same  are  in  any  way 
applicable.  In  the  form  given  to  the  first  schedule  of  the  Marine 
Insurance  Act,  1906  (see  Appendix  I),  it  will  be  seen  that  all  the 
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above  essentials  of  the  law  of  contract  are  carried  out,  (a)  in  the 
premium  inserted  in  the  policy  as  the  result  of  the  offer  of  the 
underwriters  and  its  acceptance  by  the  assured  ;  (b)  in  the  con- 
sideration which  the  underwriters  acknowledge  that  they  have 
received ;  (c)  the  capacity  of  the  parties  to  contract  is  a  matter 
for  watchfulness  precedent  to  the  issue  of  the  policy  ;  (d)  mutuahty 
of  understanding  is  arrived  at  in  the  initial  agreement  on  the 
premium  slip,  as  subsequently  embodied  in  the  terms  of  the  policy ; 
and  (e)  legahty  of  object  should  be  ascertained  before  the  issue 
of  the  poUcy. 

Marine  Insurance  and  Agency. 

The  general  law  of  agency  is  also  to  be  considered  in  connection 
with  the  contract  of  marine  assurance.  It  is  very  frequently  the 
case  that  a  broker  is  employed  to  carry  out  the  work  connected 
with  marine  insurance,  and  by  the  law  merchant  such  broker  is 
regarded  as  a  particular  agent  for  a  particular  purpose,  and  not 
for  general  purposes.  In  his  capacity  as  particular  agent,  he  is 
assumed  to  be  possessed  of  expert  knowledge.  His  duties,  as 
representing  his  principals,  consist  mainly  in  communicating  all 
material  information  respecting  the  risks  submitted  to  the  under- 
writers, seeing  that  the  customary  and  necessary  clauses  are 
inserted  in  the  poUcy  and  that  the  policy  is  properly  signed, 
stamped,  and  generally  in  order.  Any  failure  on  the  part  of  the 
broker,  acting  as  such  agent,  to  carry  out  his  duties  properly 
disentitles  him  to  his  right  of  remuneration,  and  also  renders  him 
liable  to  an  action  for  damages  for  negUgence.  Then,  by  Section  97 
of  the  Stamp  Act,  1891,  it  is  expressly  provided  :  "  Every  broker, 
agent,  or  other  person  negotiating  or  transacting  any  sea  insurance 
.  .  .  upon  material  not  duly  stamped,  shall  for  every  such  offence 
incur  a  fine  of  £100,  and  shall  not  have  any  legal  claim  to  any 
charges  for  brokerage."  The  work  of  a  marine  insurance  broker, 
and  the  part  which  he  ordinarily  plays  in  the  negotiation  of  a 
contract  of  marine  insurance  will  be  referred  to  at  a  later  stage. 

Disclosure  and  Representation. 

Good  faith  is  essential  in  the  case  of  all  ordinary  contracts, 
and  anything  in  the  shape  of  misrepresentation  affords  good 
ground  for  setting  the  same  aside.    In  marine  insurance,  however. 
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just  as  in  all  other  kinds  of  insurance,  something  further  is  required, 
namely,  "utmost  good  faith,"  and  contracts  of  insurance  are 
often  called,  for  this  reason,  contracts  uberrimae  fidei.  By  Section 
17  of  the  Marine  Insurance  Act,  1906,  it  is  provided  that :  "  A 
contract  of  marine  insurance  is  a  contract  based  upon  the  utmost 
good  faith,  and,  if  the  utmost  good  faith  be  not  observed  by  either 
party,  the  contract  may  be  avoided  by  the  other  party."  When  a 
contract  is  based  upon  "  utmost  good  faith,"  it  is  essential  that  the 
fullest  disclosure  should  be  made  of  every  circumstance  in  connection 
with  the  matter  in  hand  which  is  known  to  either  party  or  which 
ought  to  be  known  to  him  in  the  ordinary  course  of  business. 
It  is  only  upon  an  accurate  disclosure  that  the  underwriter  can 
decide  whether  he  will  undertake  the  risk  at  all,  and  similarly  the 
amount  of  the  premium  charged  must  depend  upon  the  nature  of 
the  risk  incurred,  which  cannot  be  known  if  there  is  any  conceal- 
ment. It  is  quite  possible  that  one  party  to  the  contract  may 
know  something  affecting  the  subject-matter  of  the  insurance 
which  is  utterly  unknown  to  the  other  party,  as,  for  instance, 
that  the  ship  is  overdue,  or  damaged,  or  lost.  Or  again,  the 
knowledge  of  either  party  upon  a  particular  point  may  be  considered 
by  him  to  be  immaterial,  and  not  affecting  the  transaction  at  all. 
Any  failure  to  disclose  the  same, is  fraught  with  danger,  as,  in  the 
eyes  of  the  law,  there  is  no  difference  between  a  dehberate  and 
malicious  concealment  and  a  concealment  which  arises  through  an 
error  of  judgment  on  the  paii:  of  the  insured  person.  See  Gladstone 
v.  King,  1813,  1  M.  &  S.  35.  Facts  in  connection  with  the  property 
insured  may  appear  to  be  trivial  to  the  assured,  and  yet  may  be 
of  the  utmost  importance  to  the  underwriter,  and  the  latter  is 
entitled  to  have  a  full  and  complete  answer  to  any  questions  which 
he  may  desire  to  put  to  the  assured.  It  has  been  asserted  that 
the  assured  need  not  mention  what  the  underwriter  knows  or 
ought  to  know.  Thus,  in  the  well-known  case  of  Carter  v.  Boehm, 
1766,  3  Burr.  1905,  Lord  Mansfield  said  :  "  The  assured  need  not 
mention  what  the  imderwriter  knows,  what  way  soever  he  came 
by  that  knowledge ;  or  what  he  ought  to  know,  or  takes  upon 
himself  the  knowledge  of ;  or  waives  being  informed  of ;  or  what 
lessens  the  risk  agreed  and  understood  to  be  run ;  or  general 
topics  of  speculation  ;  or  every  cause  which  may  occasion  natural 
perils,  as  the  difficulty  of  the  voyage,  kind  of  seasons,  probability 
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of  hurricanes,  earthquakes,  etc.,  or  every  cause  which  may  occasion 
poHtical  perils,  from  the  rupture  of  states,  from  war,  and  the  various 
operations  of  it,  upon  the  probability  of  safety  from  the  continuance 
and  return  of  peace  or  from  the  imbecihty  of  the  enemy."     It  is 
also  stated  in  Sub-section  4  of  Section  18  of  the  Marine  Insurance 
Act,  1906,  that  it  is  always  a  question  of  fact  in  each  case  whether 
any  particular  circumstance  which  is  not  disclosed  is  material  or 
not.    The  better  opinion,  however,  appears  to  be  that  non-dis- 
closure ought  not  to  be  relied  upon,  even  when  it  is  permissible  to 
assume  that  the  underwriter  is  affected  with  knowledge.     Full 
disclosure   alone   will   insure   safety.    Also   an  underwriter   may 
have  been  aware  of  a  certain  thing,  and  yet  it  might  not  be  present 
to  his  mind  at  the  time  when  the  insurance  was  effected.     If  that 
is  so,  and  if  the  matter  has  any  connection  whatever  with  the 
subject-matter  of  the  insurance,  the  failure   to   disclose  it  may 
avoid  the  policy.     See  Bates  v.  Hewitt,  1867,  L.  R.,  2  Q.B.  595. 
Of  course,  a  circumstance  may  be  of  such  common  notoriety  that 
its  knowledge  will  be  presumed  on  the  part  of  the  underwriter. 
This,  as  already  stated,  is  a  question  of  fact,  and  any  presumption 
in  the  direction  of  knowledge  will  depend  upon  the  special  circum- 
stances of  the  case.    The  knowledge  of  the  principal  is  the  know- 
ledge of  the  agent,  and  where  the  insurance  is  effected  through  a 
broker,  the  same  full  disclosure  will  be  required  from  the  broker 
as  from  the  principal.    There  is,  however,  this  exception,  that  if 
the  principal  obtains  any  particular  knowledge  (which  ought,  in 
the  ordinary  course  of  things,  to  have  been  communicated)  too  late 
to  inform  the  agent  of    it,    there  is  no  case  of    non-disclosure. 
Upon  the  whole  question  of  disclosure,  see  the  important  cases  of 
Blackburn  v.    Vigors,  1887,  12  App.  Cas.  531,  and  Blackburn  v. 
Haslam,  1888,  21  Q.B.D.  144. 

As  to  representation,  the  assured  is  not  entitled  wilfully  to 
mislead  an  imderwriter  with  the  object  of  obtaining  more  advan- 
tageous terms.  Consequently,  every  material  representation  made 
during  the  negotiations  which  precede  the  acceptance  of  the  risk 
covered  by  the  pohcy,  and,  therefore,  prior  to  the  conclusion  of 
the  contract,  must  be  true.  For  example,  the  assured  must  not 
lead  the  underwriter  to  assume  that  the  ship  or  the  cargo  is  to  be 
insured  for  a  summer  voyage  when  it  is  not  the  intention  for  the 
voyage  to  take  place  before  the  winter,  nor  to  infer  that  goods 
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are  about  to  be  shipped  when  they  were  actually  on  the  high  seas 
at  the  time  when  the  representation  was  made.  Any  representation 
of  facts  which  is  untrue  will  render  the  poUcy  void  if  it  is  proved 
that  the  effect  of  the  statement  made  was  a  factor  which  the 
underwriter  took  into  account  in  accepting  the  risk  or  in  fixing 
the  premium.  See  Section  20  of  the  Act.  The  reader  should  also 
refer  to  the  case  of  The  Gunford,  1911,  App.  Cas.  529,  for  a  very 
full  discussion  of  the  question  of  the  non-disclosure  of  material  facts. 
The  disclosures  and  the  representations  referred  to  are  those 
which  are  made  prior  to  the  conclusion  of  the  contract,  and  for 
this  purpose  it  is  provided  by  Section  21  of  the  Marine  Insurance 
Act,  1906,  that :  "A  contract  of  marine  insurance  is  deemed  to 
be  concluded  when  the  proposal  of  the  assured  is  accepted  by  the 
insurer,  whether  the  policy  be  then  issued  or  not ;  and  for  the 
purpose  of  showing  when  the  proposal  was  accepted,  reference 
may  be  made  to  the  slip  or  covering  note  or  other  customary 
memorandum  of  the  contract,  although  it  be  unstamped." 

Insurable  Interest. 

In  marine  insurance,  as  in  other  kinds  of  insurance,  the  person 
who  insures  must  have  an  insurable  interest  in  the  property  which 
is  covered  by  the  pohcy.  The  assured  must  be  interested  in  the 
subject-matter  insured  at  the  time  of  the  loss,  though  he  need  not 
be  interested  when  the  insurance  is  effected.  Where  the  subject- 
matter  is  insured  "  lost  or  not  lost,"  the  assured  may  recover 
although  he  may  not  have  acquired  his  interest  imtil  after  the 
loss,  unless  at  the  time  of  effecting  the  contract  of  insurance  the 
assured  was  aware  of  the  loss,  and  the  insurer  was  not.  Where  the 
assured  has  no  interest  at  the  time  of  the  loss,  he  cannot  acquire 
interest  by  any  act  or  election  after  he  is  aware  of  the  loss  (Sect.  6). 
Upon  the  question  of  insurable  interest.  Section  5  of  the  Act  of  1906 
is  as  follows — 

"  Subject  to  the  provisions  of  this  Act,  every  person  has  an 
insurable  interest  who  is  interested  in  a  marine  adventure. 
In  particular,  a  person  is  interested  in  a  marine  adventure  where 
he  stands  in  any  legal  or  equitable  relation  to  the  adventure 
or  to  any  insurable  property  at  risk  therein,  in  consequence  of 
which  he  may  benefit  by  the  safety  or  due  arrival  of  insurable 
property,  or  may  be  prejudiced  by  its  loss,  or  by  damage  thereto. 
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or  by  the  detention  thereof,  or  may  incur  liability  in  respect 
thereof." 

The  term  "  insurable  interest  "  must  not  be  confused  with  "  insur- 
able value,'*  the  latter  term  signifying  the  amount  for  which  any 
insurable  interest  may  be  valued  for  insurance  purposes,  if  not 
actually  stated  in  the  policy.    See  Section  16  of  the  Act  of  1906. 
It  is  obvious  that  the  owner  of  a  vessel,  or  co-owners,  may  insure  ; 
so  also  may  the  owner  or  owners  of  the  cargo.    But  several  other 
persons  who  are  mterested  may  also  effect  insurances  on  their 
own  behalf.    Thus,  a  mortgagor  can  insure  to  the  full  value  of 
the  property ;    a  mortgagee,  to  the  extent     of  his  interest ;    a 
bottomry  or  respondentia  bondholder,  to  the  extent  of  his  loan  ; 
the  master  and  the  seamen,  in  respect  of  their  wages  ;    a  person 
who  advances  freight,  in  so  far  as  such  freight  is  not  repayable  in 
case  of  loss  ;   and  a  consignee  of  the  cargo.     It  has  also  been  held 
that  a  person  who  advances  money  for  a  ship's  necessaries,  other- 
wise than  under  a  bottomry  bond,  may  insure  for  the  amoimt  of 
his  advances  {Moran  v.   Uzielli,  1905,  2  K.B.  555).    Defeasible  or 
contingent  interests  are  insurable,  as  well  as  a  partial  interest  of 
any  nature.      An  underwriter  has  a  sufficient  insurable  interest 
to  re-insure  in  respect  of  it,  and  an  assured  has  a  legal  right  to 
insure  the  charges  to  which  he  has  been  put  in  respect  of  an  insur- 
ance.   These  insurances  do  not  exhaust  the  number  of  persons 
who  are  entitled  to  effect  an  insurance,  but  they  cover  the  majority 
of  cases  in  which  the  question  of  interest  arises,  for  the  words  of 
Section  9,  "A  partial  interest  of  any  nature  is  insurable,"  are 
very  wide.      Thus,  a  commission  agent  who  has  been  instructed  to 
sell  a  cargo,  and  can  produce  legal  evidence  of  the  same,  is  entitled 
to  insure  against  his  loss  of  commission  if  the  cargo  should  be  lost. 
The  interest  of  a  person  may  be  assigned,  and  by  Section  15  of 
the  Act  of  1906  it  is  provided— 

"  Where  the  assured  assigns  or  otherwise  parts  with  his  interest 
in  the  subject-matter  insured,  he  does  not  thereby  transfer  to 
the  assignee  his  rights  imder  the  contract  of  insurance,  unless 
there  be  an  express  or  impUed  agreement  with  the  assignee 
to  that  effect." 

The  provisions  of  this  Section  as  to  assignment  of  interest  do  not, 
however,  affect  a  transmission  of  interest  by  operation  of  law, 
for  example,  through  death  or  bankruptcy. 


Gambling  Policies. 

PoUcies  of  this  character,  that  is,  where  the  assured  has  no 
insurable  interest  in  the  subject-matter  of  the  contract,  had  been 
in  existence  in  various  forms  for  a  long  period,  and,  although 
contrary  to  the  general  policy  of  the  law,  it  had  been  the  custom 
for  the  underwriters  never  to  contest  them.     In  spite  of  the  fact 
that  they  were  legally  invalid,  they  were  paid  as  though  the  con- 
tracts had  been  perfectly  regular.    These  gambling  policies  were 
often  known  as  "  honour  policies."    The  Legislature  at  last  inter- 
fered, and  by  Section  4  of  the  Marine  Insurance  Act,  1906,  such 
policies,  however  worded,  where  there  was  no  insurable  interest 
at  stake,  or  where  the  pohcy  was  issued  "  without  further  proof  of 
interest  than  the  policy  itself,"  were  made  unenforceable  at  law. 
It  was  soon  discovered,  however,  that  this  Act  was  not  sufficiently 
effective  to  keep  the  gambling  spirit  in  check,  and  consequently 
another   statute   was   passed— the   Marine   Insurance    (Gambling 
PoUcies)  Act,  1909.    The  chief  provision  of  this  statute  is  that 
any  person  effecting  an  insurance  without  bona  fide  interest,  or 
any  person  acting  with  owners  effecting  an  insurance  without 
benefit  of  salvage— interest  or  no  interest— is  Hable  to  be  imprisoned 
for  six  months,  or  to  be  miilcted  in  a  fine  of  £100.    The  term  here 
used,  "  without  benefit  of  salvage,"  is  indicative  of  the  curious 
nature  of  the  risk.    By  marine  insurance  law,  an  underwriter  who 
pays  for  a  total  loss  either  on  ship  or  goods  becomes  entitled  by 
subrogation  to  any  property  that  remains.     If  there  is  no  possible 
benefit  of  salvage,  it  would  appear  that  there  could  have  been  no 
substantive  risk.    Hence,  the  use  of  the  expression   "without 
benefit  of  salvage  "  in  the  Act  of  1909.     It  follows  that  a  contract 
with  a  broker  to  negotiate  a  p.p.i.  poUcy  is  void  {Cheshire  &  Co.  v. 
Vaughan  Bros.  &  Co.,  1920,  3  K.B.  240.) 

Double  Insurance. 

In  insurance  generally,  since  the  nature  of  the  contract  is  such 
as  to  be  an  undertaking  on  the  part  of  the  insurer  to  compensate 
the  assured  for  what  he  has  lost,  a  double  insurance  is  practically 
useless.  But  in  marine  insurance  it  may  happen  very  frequently 
that  a  double  insurance  is  effected  quite  inadvertently.  Thus,  a 
shipper  and  a  consignee  may  both  insure  the  goods  which  are  being 
carried  ;   or  a  merchant  expecting  consignments  from  abroad  may 
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effect  an  insurance  thereon,  which  subsequently  he  has  reason  to 
think  may  be  insufficient  to  cover  the  risk,  and  he  accordingly 
effects  a  second  insurance,  such  insurance  being  made,  perhaps, 
with  different  underwriters.  On  receipt  of  the  invoices  he  finds 
that  he  has  covered  too  much.  If  the  total  value  of  the  goods 
falls  short  of  the  amount  covered  by  the  two  policies,  then,  if  the 
pohcies  have  been  effected  with  the  same  underwriter,  he  will 
receive  the  amount  of  the  loss  only.  On  the  other  hand,  if  the 
insurance  has  been  effected  with  different  underwriters,  the 
following  rules  are  to  be  observed — 

1.  If  the  two  policies  were  taken  out  for  equal  amounts  and 
values,  or  with  no  declared  value,  in  which  latter  case  the  insurable 
value  is  taken,  the  assured  may  claim  his  loss  under  either  of  the 
two  pohcies,  or  under  both,  if  one  pohcy  is  not  sufficient  to  cover 
the  loss.  The  underwriters,  in  turn,  are  entitled  to  an  equal 
apportionment  of  the  loss  as  between  themselves. 

2.  If  the  two  policies  were  taken  out  for  unequal  amounts  and 
with  no  declared  value,  the  assured  may  cover  his  loss  on  the 
larger  policy,  it  possible,  for  the  amount  of  its  insurable  value ; 
and  the  underwriter  on  the  larger  policy  is  entitled  to  a  rateable 
recovery  from  the  second  and  smaller  policy  {Newby  v  Reed 
1763,  1  W.  Bl.  416).  /     •  > 

3.  If  the  two  pohcies  are  taken  out  for  unequal  amounts  and 
values,  the  assured  is  entitled  to  claim  indemnity  on  the  basis  of 
the  higher  valuation  if  he  can  prove  value  to  that  extent  (Bous field 
v.  Barnes,  1815,  4  Camp.  228).  But  the  double  insurance  is 
regarded  only  as  applying  to  the  lower  valuation. 

4.  If  the  two  policies  are  of  the  same  valuation,  but  for  different 
amounts,  the  assured  may  claim  as  before  on  the  one  policy,  or  on 
both  if  the  one  is  not  sufficient  to  cover  his  claim  ;  but  he  may  not 
recover  more  than  the  valuation  in  the  policies,  for  where  the  two 
valuations  are  of  the  same  amount,  this  is  regarded  as  conclusive 
evidence  of  the  insurable  value  of  the  goods  (Irving  v.  Richardson 
1831,  2  B.  &  Ad.  193). 

In  cases  of  double  insurance  through  clear  inadvertence,  a 
proportionate  part  of  the  several  premiums  is  returnable  by  the 
underwriters,  the  amount  being  dependent  upon  the  special  circum- 
stances of  the  case.  This  return  of  premium  is  expressly  provided 
for  by  Section  84,  Sub-section  3  (/)  of  the  Marine  Insurance  Act, 


1906.  But  it  is  to  be  borne  in  mind  most  carefully  that  where 
one  pohcy  of  antecedent  date  has  run  the  risk  of  a  total  loss,  no 
premium  is  returnable  so  far  as  that  particular  policy  is  concerned. 

In  addition  to  the  cases  of  double  insurance  arising  through 
inadvertence,  there  are  other  cases  in  which  two  or  more  persons 
may  insure  the  same  thing  in  respect  of  their  separate  interests 
in  it.  The  best  illustration  of  this,  when  it  is  a  question  of  insuring 
a  ship,  is  where  a  shipowner  insures  his  vessel  and  a  mortgagee 
insures  the  amount  of  his  interest  in  it.  The  shipowner  requires 
a  new  ship  or  its  value,  if  the  ship  happens  to  be  lost,  and  the 
mortgagee  requires  to  be  mdemnified  to  the  extent  of  the  loss 
which  he  has  sustained  by  no  longer  having  the  security  of  the 
ship  to  rely  upon.  This  kind  of  insurance  is  provided  for  by 
Section  14  of  the  Marine  Insurance  Act,  1906.  Although  it  is 
often  spoken  of  as  double  insurance,  it  will  be  obvious  that  the 
insuring  by  two  persons  of  their  respective  interests  in  the  same 
tjiing  is  not  the  same  thing  as  one  person  effecting  two  insurances 
with  regard  to  the  same  subject-matter.  By  the  Section  of  the 
Act  just  quoted,  it  will  be  seen  that  this  insurance  is  quite  legal. 

Upon  the  question  of  double  insurance,  see  further  Section  32 
of  the  Act. 

Re-insurance. 

In  the  paragraph  above  deahng  with  insurable  interest,  it  was 
pointed  out  that  an  underwriter  is  entitled  to  re-insure  his  interest 
in  the  marine  adventure,  as  having  an  insurable  interest  of  the 
kind  contemplated  by  the  Act.  This  is  in  accordance  with  the 
provisions  of  Section  9  of  the  Act.  By  the  Stamp  Act,  1891,  a 
policy  of  sea  insurance  is  stated  to  include  re-insurance,  and  such 
pohcy  of  re-insurance  must  be  stamped. 

Under-Insurance. 

In  contradistinction  to  double  insurance,  it  is  important  to 
notice  that  there  are  sometimes  cases  in  which' the  goods  are  not 
insured  to  the  extent  of  their  proved  insurable  value.  There  is 
then  said  to  be  an  under-insurance,  and  the  assured  is  deemed  to 
be  his  own  insurer  to  the^  extent  of  the  difference  between  the 
actual  value  of  the  goods  and  the  amount  covered  by  the  pohcy. 
See  Section  81, 
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How  Marine  Insurance  is  Effected. 

As  already  stated,  the  business  of  marine  insurance  is  usually 
carried  out  through  a  broker.  The  broker  takes  his  instructions 
from  the  shipowner,  the  cargo  owner,  or  other  person  interested 
in  the  maritime  adventure,  and  then  negotiates  with  the  insurance 
company,  the  partnership  firm,  or  the  individual  underwriter,  as 
the  case  may  be.  The  imderwriter  will  be  the  person  here  mainly 
dealt  with,  and  he  will  be  presumed  to  occupy  a  position,  as  an 
individual,  similar  to  that  of  a  company  or  a  partnership  firm. 
The  position  of  the  broker  or  agent  has  already  been  referred  to. 
The  broker  writes  out  the  details  of  the  proposed  insurance  on  a 
small  piece  of  paper,  which  is  called  the  "  slip."  The  slip  is  then 
submitted  to  the  underwriter,  who  quotes  a  rate  of  premium  for 
the  risk,  imless  the  broker  has  already  inserted  one  for  submission. 
If  this  quotation  is  accepted,  by  the  broker  or  the  underwriter, 
as  the  case  may  be,  the  underwriter  initials  the  slip  and  inserts 
the  amount  underwritten  by  him,  that  is,  the  amount  which  is 
to  be  the  full  extent  of  his  liability  in  any  event.  The  same  sUp 
can  be  used  for  any  number  of  underwriters,  and  each  one  who  is 
willing  to  take  part  in  the  insurance  risk  initials  it  and  inserts 
the  amoimt  of  the  insurance  for  which  he  is  willing  to  be  responsible. 
As  soon  as  this  part  of  the  work  has  been  sufficiently  carried  through, 
the  broker  informs  his  principal  of  the  exact  state  of  affairs,  and 
sometimes  he  sends,  in  addition,  a  pro  form-A  policy.  This  is  not 
a  copy  of  the  poUcy  itself,  as  such  a  policy  cannot  be  issued  before 
it  is  properly  stamped,  by  reason  of  the  provisions  of  Section  97, 
Sub-section  2,  of  the  Stamp  Act,  1891.  This  communication  of 
the  prehminary  agreement,  or,  as  may  be,  of  an  offer  and  acceptance 
"  subject  to  approval,"  is  advisable,  if  only  to  obtain  the  tacit 
consent  of  the  principal. 

The  SUp. 

Since  the  shp  acts  as  the  basis  of  the  agreement  between  the 
underwriter  and  the  assured,  its  preparation  is  a  matter  of  the 
greatest  importance.  In  commercial  circles  it  is  customary  to 
recognise  the  slip  as  though  it  was  the  contract  of  insurance,  and 
underwriters  will  honourably  abide  by  their  imdertakings  if  a  loss 
occurs,  even  though  the  loss  happens  before  the  policy  is  legally 
executed  and  stamped. 


In  law,  however,  the  shp  has  no  value  as  a  document,  since  it 
is  the  stamped  policy  upon  which  action  alone  can  be  taken  in  the 
courts ;  although,  by  Section  21  of  the  Marine  Insurance  Act, 
1906,  "  reference  may  be  made  to  the  slip  or  covering  note  or  other 
customary  memorandum  of  the  contract,  although  it  is  unstamped," 
for  the  purpose  of  showing  when  the  proposal  was  accepted.  It  has 
been  held,  also,  that  the  fact  of  the  initialling  of  the  slip  does  not 
create  an  obligation  to  enter  into  a  policy  of  marine  insurance 
(Fisher  v.  Liverpool  Marine  Insurance  Co.,  1874,  L.R.  9  Q.B.  418). 
But  as  the  policy  itself  is  made  out  from  the  slip,  it  is  essential 
that  the  latter  should  contain  all  material  particulars.  It  will, 
of  course,  have  been  gathered  from  what  has  been  already  stated 
that  all  material  facts  must  be  disclosed  and  any  special  warranties 
and  clauses  mentioned.  There  must  be  no  misrepresentation  of 
any  kind.  If  it  fails  in  essential  particulars,  the  mercantile  com- 
munity would  repudiate  it,  and,  as  already  stated,  it  has  no  legal 
value  as  being  a  document  which  is  issued  unstamped.  It  will 
be  of  no  avail  to  endeavour  to  treat  a  document  in  the  nature  of  a 
slip,  though  called  by  some  other  name,  such  as  "  open  cover,' ' 
as  though  it  was  a  policy  of  insurance,  and,  as  such,  capable  of 
being  sued  upon.  See  Home  Marine  Insurance  Co.  v.  Smith, 
1898,  2  Q.B.  351.  In  the  case  of  a  company  which  insures,  the 
details  of  the  slip  are  transferred  to  what  is  called  a  "  long  slip," 
which  is  a  much  larger  document  than  the  ordinary  shp,  printed 
and  ruled  with  columns  for  the  purpose  of  clearly  fiUing  in  all 
details,  and  then  this  long  slip  is  sent  roxmd  to  the  company  for 
the  preparation  of  the  policy,  which,  after  signature,  is  retained 
imtil  it  is  called  for. 

Preparation  of  the  Policy. 

As  soon  as  the  principal  has  been  made  acquainted  with  the 
terms  of  the  insurance,  and  has  given  his  assent  to  the  same,  the 
broker  takes  all  necessary  steps  for  the  issue  of  the  pohcy.  Since 
no  policy  can  be  issued  unstamped,  it  is  clear  that  the  slip  can 
never  be  turned  into  a  policy  by  subsequent  stamping.  The  process 
in  the  case  of  a  "  long  slip  "  has  already  been  referred  to.  In  the 
case  of  a  Lloyd's  policy,  the  procedure  is  different.  In  the  ordinary 
course  a  broker  who  has  deahngs  with  the  underwriters  at  Lloyd's 
has  a  stock  of  Lloyd's  policy  forms  in  his   possession,  and  he 
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prepares  the  particular  policy  himself.  It  is  then  stamped,  and  after- 
wards it  is  presented  to  the  various  parties  for  signature.  It  is 
the  custom  at  Lloyd's  for  one  underwriter  to  represent  and  to 
transact  business  for  other  names.  These  names  are  usually 
embodied  in  a  rubber  stamp,  which  records  for  what  proportion  of 
the  risk  each  underwriter  is  hable.  The  stamp  may  be  impressed 
upon  the  poUcy  by  a  subordinate  individual,  who  writes  in  the 
amount  insured  and  signs  his  own  name  thereto.  There  is  no 
joint  habihty  connected  with  a  group  of  Lloyd's  names — each 
imderwriter  is  liable  only  for  his  own  proportion  of  the  risk. 

Brokerage  Charges. 

The  usual  charge  for  brokerage  for  effecting  marine  insurance 
is  5  per  cent,  of  the  amount  of  the  total  premium.  The  under- 
writer, in  debiting  the  premium  to  the  broker,  deducts  5  per  cent, 
for  brokerage,  and  a  further  10  per  cent,  from  the  balance  for 
discount.  The  broker,  in  turn,  debits  his  principal  with  the  full 
premium,  less  10  per  cent,  discount  on  95  per  cent,  of  the  premium. 
This  discoimt  is  given  subject  to  customary  prompt  payment. 
There  is  a  further  deduction  made  by  the  broker  of  1  per  cent, 
for  commission  from  claims  that  may  be  collected  from  underwriters 
for  his  principals. 

The  Premium. 

The  amount  of  the  premium  is  settled  between  the  underwriter 
and  the  assured,  or,  if  a  broker  is  employed,  between  the  imder- 
writer and  the  broker.  The  proposal  as  to  its  amount  may  come 
from  either  side,  as  was  shown  above,  when  the  slip  is  prepared. 
By  Section  31  of  the  Act  of  1906,  it  is  provided  that  when  no 
premium  is  arranged,  a  reasonable  premium  is  payable.  The 
amoimt  of  the  premium,  however,  will  rarely  be  left  unsettled. 
The  payment  of  the  premium  and  the  issue  of  the  pohcy  are  con- 
current conditions,  unless  otherwise  expressly  agreed,  and  the 
insurer  is  not  boimd  to  issue  the  policy  until  the  premium  has  been 
paid  or  tendered.    This  is  provided  for  by  Section  52  of  the  Act. 

The  next  Section  of  the  Act  is  very  important  as  to  the 
responsibihty  of  the  parties  when  a  broker  is  employed — 

"  (1)  Unless  otherwise  agreed,  where  a  marine  policy  is  effected 

on  behalf  of  the  assured  by  a  broker,  the  broker  is  directly 

responsible  to  the  insurer  for  the  premimn,  and  the  insurer  is 
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directly  responsible  to  the  assured  for  the  amount  which  may 
be  payable  in  respect  of  losses,  or  in  respect  of  returnable  premium. 
"  (2)  Unless  otherwise   agreed,  the  broker  has,  as  against  the 
assured,  a  lien  upon  the  policy  for  the  amount  of  the  premium 
and  his  charges  in  respect  of  effecting  the  policy,  and  where  he 
has  dealt  with  the  person  who  employs  him  as  a  principal,  he 
has  also  a  lien  on  the  policy  in  respect  of  any  balance  on  any 
insurance  account  which  may  be  due  to  him  from  such  person, 
unless  when  the  debt  was  incurred  he  had  reason  to  believe 
that  such  person  was  only  an  agent." 
If  the  receipt  of  the  premium  is  acknowledged  in  the  policy,  such 
acknowledgment,  in  the  absence  of  fraud,  is  conclusive  as  between 
the  insurer  and  the  assured,  but  not  as  between  the  insurer  and 
the  broker. 

Stamp  Duty. 

By  the  Stamp  Act,  1891,  Section  95,  it  is  provided  that— 

"  A  policy  of  sea  insurance  may  not  be  stamped  at  any  time 
after  it  is  signed  or  underwritten  by  any  person,  except  in  the 
two  cases  following  ;  that  is  to  say  : 

"  (a)  Any  pohcy  of  mutual  insurance  having  a  stamp 
impressed  thereon  may,  if  required,  be  stamped  with  an 
additional  stamp  provided  that  at  the  time  when  the  additional 
stamp  is  required  the  policy  has  not  been  signed  or  under- 
written to  an  amount  exceeding  the  sum  or  sums  which  the 
duty  impressed  thereon  extends  to  cover : 

"  (b)  Any  poUcy  made  or  executed  out  of,  but  being  in 

any  manner  enforceable  within  the  United  Kingdom,  may  be 

stamped  at  any  time  within  ten  days  after  it  has  been  first 

received  in  the  United  Kingdom  on  payment  of  the  duty  only. 

"  Provided  that  a  pohcy  of  sea  insurance  shall  for  the  purpose 

of  production  in  evidence  be  an  instrument  which  may  legally 

be  stamped  after  the  execution  thereof,  and  the  penalty  payable 

by  law  on  stamping  the  same  shall  be  the  sum  of  one  hundred 

pounds." 

The  duties  for  marine  insurance  policies  were  fixed  by  the  Stamp 
Act,  1891,  but  they  have  been  amended  by  the  Finance  Acts  of 
1901,  1908  and  Section  38,  1920,  and  at  the  present  time  they  are 
as  follows — 
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38.  (a)  For  or  upon  any  voyage — 

Where  the  sum  assured  does  not  exceed  £250  .         .      3d. 

exceeds  £250  but  does  not  exceed  £500  .         .       6d. 

„      £500        „  „  £750  .         .      9d. 

„      £750        „  „         £1000  .         .       Is. 

„     £1000  for  every  £500  and  any  fractional  part 

of  £500  ......      6d. 

{b)  For  time — 

Where  the  insurance  is  made  for  any  time  not  exceeding  six 

months,  an  amount  equal  to  three  times  the  amount  which 

would  be  payable  if  the  insurance  were  made  upon  a  voyage ; 

Where  the  insurance  is  made  for  any  time  exceeding  six 

months  and  not  exceeding  twelve  months,  six  times  the 

amount  which  would  be  payable  if  the  insurance  were  made 

upon  a  voyage. 

By  the  Finance  Act,  1901,  it  was  made  permissible  to  insert  a 

continuation  clause  in  a  time  policy,  which  extended  the  validity 

of  the  insurance  for  a  period  not  exceeding  thirty  days  if  the  ship 

happened  to  be  at  sea  when  the  policy  expired.    The  extra  stamp 

duty  over  and  above  the  ordinary  stamp  duty  to  be  paid  when 

the  continuation  clause  is  inserted  is  6d. 

The  Policy. 

The  poUcy  is  a  somewhat  complex  document,  and  the  form 
given  in  the  schedule  to  the  Marine  Insurance  Act,  1906,  is  one 
of  very  respectable  antiquity.  To  this  form  the  reader  must  refer 
in  discussing  its  provisions.     It  is  set  out  in  Appendix  I. 

It  may  be  here  noticed  that  the  word  "  policy  "  is  derived  from 
the  Itahan  polizza,  which  means  "  promise."  The  earUest  form  of 
poUcy  known  appears  to  be  that  given  in  the  Florentine  Statute 
of  1523.  Lloyd's,  however,  hold  an  original  policy  dated  the  20th 
January,  1680,  made  in  London,  and  signed  by  the  underwriters. 
The  current  form  of  pohcy  was  adopted  in  1779,  but  the  memoran- 
dum at  the  foot  was  in  vogue  thirty  years  earlier.  It  is  not  to  be 
assumed  that  the  form  of  the  poUcy  contained  in  the  Act  of  1906 
is  a  compulsory  one.  Any  variation  of -it  is  possible ;  but  it  has 
become  the  recognised  model  upon  which  all  marine  insurance 
policies  are  based.  Authorities  on  marine  insurance,  who  anticipated 
the  passing  of  an  Act  at  some  time  or  other  codifying  the  law  upon 
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the  subject,  looked  forward  to  the  opportunity  for  the  introduction 
of  a  new  form  of  policy ;  but  it  has  been  generally  admitted  that 
the  Legislature  acted  wisely  in  1906  in  refraining  from  making 
any  drastic  changes.  The  most  casual  reading  of  the  form  shows 
how  obviously  imsuitable  some*of  the  clauses  and  conditions  are 
for  insurances  on  ships  alone,  or  on  freight  and  cargo  alone  ;  but 
the  difficulty  of  the  whole  is  overcome  by  writing  in  new  conditions 
or  clauses,  or  by  attaching  printed  clauses,  or  by  adding  by 
means  of  rubber  stamps  new  clauses  to  the  pohcy,  so  that  in  its 
final  form  it  expresses,  or  is  intended  to  express,  the  intentions  of 
the  assured  and  the  underwriters. 

A  marine  insurance  pohcy,  unless  it  contains  an  express  pro- 
hibition, is  always  assignable.  This  is  generally  effected  by 
indorsement  of  the  pohcy  itself. 

Wording  of  the  Policy. 

As  the  pohcy  is  a  business  document  to  be  used  to  cover  the 
shipment  of  any  kind  of  goods,  if  there  are  any  particular  customs 
prevailing  as  to  the  carriage  of  such  goods,  the  pohcy  must  be 
construed  in  the  light  of  these  special  customs,  provided  that  the 
terms  of  the  policy  do  not  render  the  appeal  to  customs  unnecessary. 
As  was  once  judicially  remarked  :  "  Usage  may  be  relied  upon 
to  show  the  sense  in  which  an  expression  found  in  a  written  contract 
is  used  in  a  particxilar  trade  ;  and  a  usage  consistent  with  a  written 
contract  may  be  introduced  into  it,  as  both  parties  being  aware  of 
it  may  be  supposed  to  have  intended  that  it  shall  form  part  of  the 
bargain.  But  to  let  in  verbal  evidence  of  a  usage  for  the  purpose 
of  contradicting  and  nullifying  an  express  written  contract  would 
be  contrary  to  all  principle,  and  has  been  forbidden  as  often  as 
the  attempt  has  been  made."  See  Vallance  v.  Dewar,  1808, 
1  Camp.  503.  But  there  must  be  no  question  as  to  the  uniformity 
of  the  customs,  and  the  assured  must  prove  beyond  doubt  that  the 
usages  are  common  to  and  well  imderstood  in  the  trade.  If  the 
assured  and  the  underwriters  have  in  view  in  entering  into  a 
particular  contract  some  custom  which  is  not  a  general  custom 
of  the  trade,  but  restricted  to  the  assured's  method  of  dealing 
with  his  shipments,  the  fact  that  this  custom  was  known  to  the 
underwriter  would  be  sufficient  to  fix  upon  him  full  habihty  for  any 
loss  which  resulted  from  its  observance.    Thus,  the  underwriter 
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will  not  be  liable  for  goods  which  are  carried  on  deck  unless  it  is 
proved  that  it  is  usual  to  carry  on  deck  goods  of  that  character 
which  are  insured.  This  point  was  made  quite  clear  in  the  case  of 
Apollinaris  Co.  v.  Nord  Deutsche  Insurance  Co.,  1904,  1  K.B.  252. 
There  it  was  proved  that  the  cargo*which  had  been  carried  on  deck 
had  been  carried  in  accordance  with  the  prevaihng  custom.  But  in 
the  absence  of  such  a  custom  (and  an  underwriter  is  assumed  to 
have  full  knowledge  of  the  general  customs  which  govern  the  ship- 
ment of  goods  which  are  insured  under  his  policy)  the  cargo  must 
be  stored  under  deck,  otherwise  no  liability  will  rest  upon  the 
underwriter. 

If  there  is  any  doubt  as  to  the  meaning  of  any  word  or  phrase 
contained  in  a  poHcy,  the  construction  must  always  be  against 
the  person  who  grants  the  contract,  in  accordance  with  the  maxim 
verba  chartarum  fortius  accipiuntur  contra  proferentem  ;  and  in  the 
case  of  a  policy  of  marine  insurance  the  underwriter  is  the  person 
against  whom  the  terms  of  the  contract  are  most  rigidly  construed. 
And  if  any  clause  added  to  the  policy  contradicts  the  ordinary 
printed  form,  the  addition  overrides  the  printed  form,  and  the 
special  clause  is  taken  to  express  the  intention  of  the  underwriter 
and  the  assured. 

In  connection  with  the  matter  deahng  with  construction,  it  is 
impossible  to  improve  upon  the  language  of  Lord  Ellenborough  in 
the  case  of  Robertson  v.  French,  1803,  4  East,  130  :  "  The  same 
rule  of  construction  which  applies  to  other  instruments  apphes 
equally  to  this,  namely,  that  it  is  to  be  construed  according  to  the 
sense  and  meaning,  as  collected  in  the  first  place  from  the  terms 
used  in  it,  which  terms  are  to  be  understood  in  their  plain,  ordinary, 
and  popular  sense,  unless  they  have  generally,  in  respect  to  the 
subject-matter,  as  by  the  known  usage  of  trade  or  the  like,  acquired 
a  pecuhar  sense,  distinct  from  the  popular  sense  of  the  same  words, 
or  unless  the  context  evidently  points  out  that  they  must  in  the 
particular  instance,  and  in  order  to  effectuate  the  immediate  inten- 
tion of  the  parties,  be  imderstood  in  some  other  special  and 
pecuhar  sense." 

Alterations  in  Policy. 

When  a  policy  has  once  been  executed,  no  alteration  in  its 
terms  is  permissible  except  with  the  consent  of  all  parties  to  it. 
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This  is  only  in  accordance  with  the  general  principles  of  contract, 
for  any  material  alteration  in  the  original  terms  amounts  to  the 
making  of  a  new  contract.  When  it  is  desired  to  change  any  of 
the  terms,  and  all  the  parties  are  agreeable  to  the  alteration,  the 
matter  is  usually  effected  by  the  indorsement  of  the  pohcy  itself, 
and  the  signatures  of  all  the  parties  must  be  added.  But,  in  addi- 
tion, owing  to  the  provisions  as  to  stamp  duty,  there  is  a  hmitation 
placed  upon  the  time  at  which  any  such  alteration  can  be  made. 
In  the  first  place,  it  must  be  made  before  the  original  risk  has  been 
determined.  And  when  the  policy  is  a  time  policy,  the  period  for 
which  the  insurance  lasts  must  not  extend  beyond  six  months 
when  the  policy  was  originally  made  for  no  longer  period  than  six 
months,  nor  beyond  the  year  in  any  other  case,  with  the  additional 
time  allowed  by  the  continuation  clause.  In  no  case  can  an 
additional  sum  be  insured  by  means  of  an  alteration. 

Essentials  of  the  Policy. 

By  Section  22  of  the  Act  of  1906,  it  is  provided  that  a  contract 
of  marine  insurance  shall  not  be  admissible  in  evidence  unless  it 
is  embodied  in  a  marine  policy  made  in  accordance  with  the  pro- 
visions of  the  Act.  Attempts  have  been  made  to  overcome  this 
stringency,  but  how  futile  they  are  is  seen  from  the  decision  in 
the  case  of  Genforsikungs  Aktieselskabet  [Skandinavia  Reinsurance 
Company  of  Copenhagen)  v.  Da  Costa,  1911,  1  K.B.  137.  It  has 
been  pointed  out  previously  that  the  form  given  in  the  Act  is 
not  of  so  stereotyped  a  character  that  it  must  be  slavishly 
followed,  but  nevertheless,  there  are  certain  essentials  which 
must  not  be  omitted.  Thus,  a  marine  poUcy  must  specify : 
(1)  The  name  of  the  assured,  or  of  some  person  who  effects  the 
insurance  on  his  behalf ;  (2)  the  si^bject-matter  insured  and  the 
risk  insured  against ;  (3)  the  voyage,  or  period  of  time,  or  both, 
as  the  case  may  be,  covered  by  the  insurance ;  (4)  the  sum  or 
sums  insured ;  and  (5)  the  name  or  names  of  the  insurers 
(Sect.  23).  The  policy  must  be  signed  by  or  on  behalf  of  the 
insurer.  In  the  case  where  the  insurer  is  a  corporation,  the  cor- 
porate seal  may  be  sufficient,  but  there  is  nothing  in  the  Act 
which  makes  it  essential  that  the  subscription  of  a  corporation 
should  be  under  seal.  Where  a  policy  is  subscribed  by  or  on  behalf 
of  two  or  more  insurers,  each  subscription,  unless  the  contrary  is 
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expressed,  constitutes  a  distinct  contract  with  the  assured.  The 
subject-matter  insured  must  be  designated  in  the  pohcy  with  reason- 
able certainty,  though  the  nature  and  extent  of  the  interest  of  the 
assured  in  the  subject-matter  insured  need  not  be  specified  in  the 
policy.  Where  the  pohcy  designates  the  subject-matter  insured 
in  general  terms,  it  is  to  be  construed  to  apply  to  the  interest 
intended  by  the  assured  to  be  covered.  In  the  application  of  the 
provisions  of  the  Act  as  to  the  designation  of  the  subject-matter, 
regard  is  to  be  had  to  any  usage  of  trade  regulating  the  same. 
Upon  the  policy  generally,  the  reader  is  referred  to  Sections  22-31 
of  the  Marine  Insurance  Act,  1906. 

Kinds  of  Policies. 

There  are  various  kinds  of  marine  insurance  policies,  the  principal 
of  which  are  as  follows — 

1.  Voyage  Policies.  In  policies  of  this  kind  the  contract  is 
to  insure  the  subject-matter  "  at  and  from,"  or  from  one  place 
to  another  or  others.  The  risk  begins  at  and  as  soon  as  the  vessel 
is  within  the  port  {Palmer  v.  Marshall,  1832,  8  Bing.  79  ;  Cornfoot 
V.  Royal  Exchange  Assurance  Corporation,  1904,  1  K.B.  40). 

2.  Time  Policies.  These  are  made  for  fixed  periods,  not 
exceeding  one  year  and  thirty  days  in  length.  The  additional 
thirty  days  were  added  to  the  original  period  of  one  year,  as  already 
explained,  by  Section  11  of  the  Finance  Act,  1901.  The  clause 
allowing  the  additional  thirty  days  is  called  the  "continuation 
clause."  The  risk  undertaken  is  for  any  loss  which  may  happen 
during  the  time  that  the  policies  remain  in  force,  inespective  of 
the  voyage  or  voyages  imdertaken. 

3.  Mixed  Policies.  These  are  policies  in  which  both  the  time  and 
the  voyage  are  specified  in  the  same  policy.  An  example  of  such  a 
policy  is  one  in  which  a  ship  is  insured  from  A  to  B  for  six  months. 

4.  Valued  Policies.  The  agreed  value  of  the  subject-matter 
of  the  insurance  is  stated  in  such  pohcies.  This  statement  of 
value  is  conclusive  between  the  parties  in  case  of  total  or  partial 
loss,  even  though  it  is  in  excess  of  the  actual  value  of  the  subject- 
matter,  although,  unless  otherwise  provided,  it  is  not  conclusive  for 
the  purpose  of  determining  whether  there  has  been  a  constructive 
total  loss.  As  in  all  other  contracts,  fraud  vitiates  such  policies. 
Ships  and  freights  are  generally  insured  under  valued  policies. 
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5.  Unvalued  Policies.  In  policies  of  this  kind,  the  value  of 
the  subject-matter  insured  is  not  specified,  but  is  left  to  be  proved 
by  evidence  if  any  loss  occurs.  Goods  are  usually  insured  in  this 
manner,  since  their  value  can  be  easily  ascertained. 

6.  Floating  Policies.  As  to  policies  of  this  kind.  Section  29 
of  the  Act  is  as  follows — 

"  (a)  A  floating  pohcy  is  a  policy  which  describes  the  insurance 
in  general  terms,  and  leaves  the  name  of  the  ship  or  ships  and 
other  particulars  to  be  defined  by  subsequent  declaration. 

"  (h)  The  subsequent  declaration  or  declarations  may  be  made 
by  indorsement  on  the  policy,  or  in  other  customary  manner. 

"  (c)  Unless  the  policy  otherwise  provides,  the  declaration 
must  be  made  in  the  order  of  dispatch  or  shipment.  They  must, 
in  the  case  of  goods,  comprise  all  consignments  within  the  terms 
of  the  policy,  and  the  value  of  the  goods  or  other  property  must 
be  honestly  stated,  but  an  omission  or  erroneous  declaration 
may  be  rectified  even  after  loss  or  arrival,  provided  the  omission 
or  declaration  was  made  in  good  faith. 

"  (d)  Unless  the  policy  otherwise  provides,  where  a  declaration 

of  value  is  not  made  \mtil  after  notice  of  loss  or  arrival,  the 

pohcy  must  be  treated  as  an  unvalued  pohcy  as  regards  the 

subject-matter  of  that  declaration. 

The  above  are  the  usual  kinds  of  policies  met  with  in  marine 

insurance,    but    a  passing  reference  may  be  made  to  the  P.P.I. 

(i.e.  policy  proof  of  interest)  pohcies,   also  known  as   "  honour  " 

policies,  which  are,  in  reahty,  gambling  policies,  and  as  such, 

illegal  under  the  Marine  Insurance  (Gambhng  Policies)  Act,  1909. 

Policies  of  this  kind  have  been  aheady  sufficiently  dealt  with  in 

a  former  Section. 

One  other  class  to  be  noticed  are  "  club  policies."  Club  policies 
of  mutual  insurance  associations  are  of  the  same  nature  as  ordinary 
marine  policies,  and,  hke  them,  must  be  stamped  for  duty  before 
signing.  The  only  exceptions  which  the  Inland  Revenue  allow  to 
this  rule  are  policies  entering  the  country  from  abroad  for  beneficial 
interest  in  this  country,  which  must  be  stamped  within  ten  days 
after  receipt ;  and  mutual  insurance  policies  which  it  is  sought  to 
increase  in  amount  may  be  so  increased  and  submitted  for  duty, 
notwithstanding  they  have  already  been  signed  (Stamp  Act,  1891, 
Section  95).    It  may  be  stated  that  there  are  very  important 
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clubs  which  are  conducted  on  the  mutual  insurance  or  protection 
basis,  to  cover  shipowners'  habilities  that  are  not  recoverable 
under  ordinary  marine  insurance  policies.    These  liabilities  are 

chiefly  for — 

(a)  Damage  done  by  collision  to  other  vessels  and  their  cargoes, 
to  the  extent  of  one-fourth  of  the  amount,  including  costs,  etc. 

(b)  Loss  of  or  damage  to  cargo  through  the  improper  navigation 
of  an  owner's  vessel. 

(c)  Loss  of  Ufe  on  board  the  protected  vessel,  or  on  board  the 
colliding  vessel,  resultmg  from  the  fault  and  improper  navigation 
of  the  protected  vessel. 

(d)  Damage  done  to  piers,  bridges,  wharves,  buoys,  and  other 
stationary  objects. 

(e)  Short  delivery  of  cargo  under  certain  circumstances,  and 
claims  resulting  from  bad  stowage. 

A  printed  memorandum  of  the  conditions  is  issued  to  the  members 
and  not  an  ordinary  policy  of  insurance.  Some  owners,  however, 
cover  their  habihties  with  ordinary  imderwriters. 

Form  of  Policy. 

The  chief  preUminary  matters  for  consideration  having  been  dealt 
with,  the  next  point  to  be  referred  to  is  the  form  of  the  policy. 
This  may  be  set  out  in  print  or  in  writing,  or  the  policy  may  be 
partly  written  and  partly  printed.  The  form  which  is  set  out  in 
the  schedule  of  the  Marine  Insurance  Act,  1906  (see  Appendix  I) 
is  known  as  Lloyd's  S.G.  policy,  and  this  is  commonly  used,  with 
the  necessary  qualifications  for  particular  cases.  There  are  also 
certain  rules  given  for  the  construction  of  the  terms  of  the  policy, 
and  it  is  expressly  provided  by  Section  30,  that  :  "  Subject  to  the 
provisions  of  this  Act,  and  imless  the  contract  of  the  policy  other- 
wise requires,  the  terms  and  expressions  mentioned  in  the  first 
schedule  to  this  Act  shall  be  construed  as  having  the  scope  and 
meaning  in  that  schedule  assigned  to  them."  It  may  be  mentioned 
that  the  letters  S.G.  are  traditional  only,  and  probably  represent 
the  Italian  words  somnta  grande,  meaning  the  total  sum  insured. 

Premising  that  the  reader  keeps  the  form  in  the  schedule  before 
him,  or  refers  to  the  same,  as  well  as  to  the  rules  for  the  construction 
of  the  policy  which  are  appended  to  it,  the  following  short  notes 
will  enable  the  policy  to  be  elucidated.  .  . 


Be  it  known  that. 

The  space  after  these  words  is  for  the  insertion  of  the  name  of 
the  assured,  who  is,  according  to  the  Act,  entitled  to  effect  an 
insurance,  provided  he  possesses  an  insurable  interest  in  the 
subject-matter  of  the  insurance. 

As  well  in  (their)  own  name,  etc. 

This  somewhat  complicated  section  is  intended  to  let  in  for  the 
benefit  of  the  policy  all  those  parties  who  have  at  the  time  of  the 
insurance  or  afterwards  such  an  interest  in  the  goods  insured  as 
the  original  assured  had.  See  Hagedorn  v.  Oliverson,  1814,  2  M. 
&  S.  485.  Something  more,  however,  is  required  than  that  the 
person  who  claims  under  the  policy  should  be  within  the  descrip- 
tion of  the  parties  insured,  if  the  person  who  effects  the  insurance 
did  not  intend  in  fact  to  insure  on  behalf  of  him  who  claims 
(Boston  Fruit  Co.  v.  British  and  Marine  Insurance  Co.,  1906, 
App.  Cas.  336). 
'Lost  or  not  lost. 

These  words  are  intended  to  cover  the  case  of  a  loss  which  may 
have  occurred  unknown  to  either  of  the  parties  to  the  insurance. 
It  is  interesting  to  notice  that  these  words  occur  in  marine  insurance 
policies  of  three  centuries  ago. 
At  and  From. 

It  is  essential  that  the  time  of  the  commencement  of  the  risk 
should  be  clearly  determined.  If  the  word  "  from "  alone  is 
inserted  in  the  policy,  the  risk  does  not  begin  to  run  until  the 
ship  starts  on  her  voyage.  If  it  is  stipulated  that  the  risk  shall 
be  "  at  and  from,"  these  words  apply  to  the  vessel  whilst  she  is 
in  port  and  before  she  starts  on  her  voyage  (Haughton  v.  Empire 
Marine  Insurance  Co.,  1866,  L.R.  1  Ex.  206).  The  space  after 
"  at  and  from  "  is  left  for  the  insertion  of  the  details  of  the 
voyage  or  the  terms  of  insurance. 

Where  the  subject-matter  is  insured  by  a  voyage  policy  "  at 
and  from  "  or  **  from  "  a  particular  place,  it  is  not  essential  that 
the  ship  should  be  at  that  place  when  the  contract  of  insurance 
is  concluded,  but  it  is  an  implied  condition  that  the  marine  adven- 
ture shall  be  commenced  within  a  reasonable  time,  and  that  if 
the  adventure  is  not  so  commenced  the  insurer  may  avoid  the 
contract.  This  implied  condition  may  be  negatived  by  showing 
that  the  delay  was  caused  by  circumstances  known  to  the  insurer 
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before  the  contract  was  concluded,  or  by  showing  that  the  condition 
was  waived  by  the  parties.  Where  either  the  place  of  departure 
or  the  place  of  destination  is  specified  by  the  policy,  and  the  ship 
does  not  sail  from  that  place  of  departure  or  to  that  place  of  destina- 
tion, but  sails  either  from  or  to  some  other  place,  the  risk  does  not 
attach  (Simon,  Israel  &  Co.  v.  Sedgwick,  1893,  1  Q.B.  303). 
Whereof  is  Master,  etc. 

It  is  extremely  rare  for  the  name  of  the  master  to  be  inserted. 
It  is  an  implied  condition  that  the  ship  will  be  under  the  command 
of  a  competent  master.    If  he  is  inefficient  and  a  loss  occurs,  this 
would  be  a  good  cause  for  rendering  the  poUcy  void. 
Beginning  the  adventure,  etc. 

According  to  the  wording  of  the  policy,  no  liability  attaches  to 
the  underwriters  until  the  goods  are  safely  loaded  on  the  ship. 
If  the  insurance  is  to  cover  any  previous  transit,  it  must  be  expressly 
stipulated  for.  Irrespective  of  any  risk  attaching  to  goods  which 
come  from  an  inland  town,  the  modern  marine  insurance  policy 
generally  contains  a  clause  covering  the  risk  of  craft  both  to  the 
vessel  at  her  port  of  loading  and  from  the  vessel  at  her  port  of 
discharge.  This  is  effected  by  the  insertion  of  the  clause,  "  Including 
the  risk  of  craft,"  but  this  clause  only  renders  the  underwriter 
liable  for  the  ordinary  and  usual  lighterage ;  it  does  not  throw  upon 
him  any  liabihty  for  lighterage  undertaken  for  the  convenience  of 
one  cargo  owner  only  ;  it  must  be  the  customary  lighterage.  It  is 
a  very  common  thing  for  goods  to  be  bought  f.o.b.  (free  on  board), 
which  means  that  they  are  not  assumed  to  be  delivered  to,  nor 
are  they  at  the  charge  of,  the  assured  until  they  are  safely  loaded 
on  the  vessel.  Again,  the  purchase  is  sometimes  made  f.a.s. 
(free  alongside  steamer),  which  means  that  they  only  become  the 
property  of  the  assured  when  the  craft  or  lighter  in  which  they  are 
conveyed  is  actually  alongside  the  vessel.  In  each  of  these  cases 
the  hability  of  the  underwriter  does  not  begin  until  the  goods 
have,  under  the  special  stipulation,  become  the  property  of  the 
assured.  The  principles  upon  which  the  contract  rests  will  not 
allow  the  assured  to  throw  upon  the  underwriters  any  liability 
which  does  not  attach  to  himself. 
upon  the  said  ship,  etc. 

The  space  is  left  for  the  insertion  of  all  necessary  details  as  to 
shipment,  etc. 
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And  so  shall  continue  and  endure. 

The  insurance  is  effective  during  the  whole  of  the  specified 
voyage,  if  the  poHcy  is  a  voyage  policy,  that  is,  if  it  begins  at  the 
place  of  departure  and  ends  at  the  place  of  landing,  both  of  which 
are  specified  in  the  policy.  By  Section  45  of  the  Marine  Insurance 
Act,  1906,  it  is  provided  :  "  (1)  Where,  after  the  commencement  of 
the  risk,  the  destination  of  the  ship  is  voluntarily  changed  from 
the  destination  contemplated  by  the  policy,  there  is  said  to  be  a 
change  of  voyage.  (2)  Unless  the  policy  otherwise  provides,  where 
there  is  a  change  of  voyage,  the  insurer  is  discharged  from  liability 
as  from  the  time  of  change,  that  is  to  say,  as  from  the  time  when 
the  determination  to  change  it  is  manifested  ;  and  it  is  immaterial 
that  the  ship  may  not  in  fact  have  left  the  course  of  voyage 
contemplated  by  the  policy  when  the  loss  occurs." 

Until  she  hath  moored  .  .  .  and  upon  the  goods  .  .  .  until  the 

same  he  there  discharged  and  safely  landed. 

The  termination  of  the  risk  as  to  the  vessel  itself  is  after  she  has 
been  moored  safely,  that  is,  brought  to  her  place  of  destination  in 
order  to  discharge  safely,  and  free  from  arrest  or  embargo  for 
twenty-four  hours.  The  risk  on  the  goods  continues  until  they  are 
discharged  and  safely  landed  within  a  reasonable  time.  Where 
it  is  customary  to  discharge  into  lighters,  the  underwriters  will 
only  be  Uable  for  the  usual  lighterage  between  the  vessel  and  the 
shore  (Hurry  v.  Royal  Exchange  Co.,  1801,  2  B.  &  P.  430).  Should 
a  merchant  send  his  own  lighters  a  greater  distance  than  is  customary 
in  order  to  obtain  earlier  possession  of  the  goods,  the  hability  of 
the  underwriters  will  cease  as  soon  as  the  owner  has  obtained 
control  over  his  property.  It  is  now  a  common  practice  for  goods 
to  be  insured  through  to  the  warehouse  of  the  consignee,  but  the 
underwriters  are  only  liable  for  goods  which  are  sent  forward  in 
the  customary  manner  and  in  the  usual  time.  They  will  not  be 
liable  in  the  event  of  undue  delay  in  the  Custom  House  or  on 
the  quays. 

Proceed  and  sail  to  and  touch  and  stay,  etc.  * 

It  is  the  duty  of  the  assured  not  to  deviate  from  the  voyage 
contemplated  by  the  policy  without  lawful  cause,  otherwise  the 
underwriters  are  discharged  from  their  liability  as  from  the  time 
of  deviation,  and  it  is  immaterial  that  the  ship  may  have  regained 
her  route  before  any  loss  occurs.    But  she  may  call  at  the  usual 
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places  at  which  vessels  engaged  in  a  similar  trade  put  in,  so  long  as 
they  are  along  the  recognised  route.  And  there  must  be  no 
unnecessary  delay  occasioned  thereby.  It  is  clear  why  this  pro- 
vision is  inserted.  If  a  ship  was  allowed  to  take  a  course  alto- 
gether different  from  that  which  was  originally  contemplated,  the 
character  of  the  risk  might  be  completely  altered.  See  Sections 
46-49  of  the  Act  of  1906  for  those  cases  in  which  deviation  is 
permissible. 

The  said  ship,  etc.  .  .  .  shall  he  valued  at. 

The  insertion  of  a  definite  total  value  prevents  subsequent 
disputes,  and  it  serves  also  as  an  exact  guide  as  to  the  proportion 
of  the  liabiUty  of  each  underwriter.  If  a  definite  value  is  not 
inserted  in  the  policy  at  the  outset,  then  it  will  be  necessary,  in 
case  any  claim  is  made,  to  compute  the  value  in  the  prescribed 
manner.  See  Section  16  of  the  Act  on  "  insurable  value."  No 
mention  is  made  of  the  profit  that  may  be  included  in  the  insurable 
value  of  the  cargo.  As  regards  the  ship,  her  value,  as  computed 
according  to  the  above-mentioned  section,  might  fall  very  far 
short  of  her  initial  cost  to  her  owners.  It  is  an  almost  invariable 
practice,  however,  to  insert  the  value  both  in  ship  and  in  cargo 
policies.  In  "  floating "  pohcies  on  cargo  it  is  customary  to 
provide  for  a  definite  profit  to  be  added  to  the  prime  cost. 
Touching  the  adventures  and  perils  .  .  .  of  the  sea. 

The  clause  of  which  these  are  the  initial  words  sets  out  the  perils 
which  are  insured  against.  Where  it  is  the  case  of  insuring  the 
ship  only,  the  shipowner  can  easily  make  his  terms  with  the  under- 
writers, and  if  his  vessel  is  lost  he  gets  a  new  one.  But  with  regard 
to  goods,  the  matter  is  not  so  easy.  The  contract  of  carriage  is 
contained  in  the  bill  of  lading,  and  this  always  contains  a  number 
of  exceptions  or  excepted  perils  for  which  the  shipowner  accepts  no 
liability.  The  original  exceptions  were  three  in  number,  the  act 
of  Grod,  the  King's  enemies,  and  dangers  of  the  seas.  But  these 
have  been  added  to  so  freely  that  it  is  essential  for  the  shipper 
who  desires  to  protect  himself  to  see  that  he  is  so  insured  as  to 
have  some  chance  of  recompense  in  case  of  disaster,  however 
arising.  This  accounts  for  the  lengthy  clause  in  which  the  under- 
writers state  expUcitly  what  risks  they  are  prepared  to  take  and 
for  which  they  will  recoup  the  assured.  It  is  useful  to  compare  a 
bill  of  lading  with  a  marine  insurance  pohcy,  and  it  has  been  well 
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remarked  that  "  the  ideal  position  from  the  point  of  view  of  the 
shipper  is  reached  when  he  is  able  to  recover  from  his  underwriters 
all  sums  which  he  cannot  recover  from  the  shipowners.'* 

"  Perils  of  the  sea  "  do  not  include  the  ordinary  action  of  the 
wind  and  waves,  but  the  insurance  does  cover  damage  arising 
from  the  violent  action  of  the  waves,  or  even  as  the  result  of  direct 
contact  between  the  cargo  and  salt  water,  arising  from  the  negligence 
of  a  member  of  the  crew.  "  Adventures  and  perils  "  have  been 
held  to  include  an  incursion  of  sea  water  through  a  hole  in  the 
ship  gnawed  by  rats  without  any  default  on  the  part  of  the  ship- 
owner {Hamilton  v.  Pandorf,  1887,  12  App.  Cas.  518),  but  not 
damage  done  by  rats  gnawing  the  goods  (Laveroni  v.  Drury,  1852, 
8  Ex.  166  ;  Kay  v.  Wheeler,  1867,  L.R.  2  C.P.  302).  An  incursion 
of  sea  water  through  a  breach  caused  by  a  collision — ^unless  arising 
out  of  the  negUgent  navigation  of  the  ship  {Wilson  v.  Xantho, 
1887,  12  App.  Cas.  503) — ^is  also  covered  by  the  policy,  and  an 
express  exception  of  "  collision  "  does  npt  cover  a  coUision  due 
to  negligence  in  the  carrier's  ship  {Chartered  Bank  v.  Netherlands 
Co.,  1883,  10  Q.B.D.  521).  The  underwriters,  however,  are  not 
liable  for  damage  done' to  other  vessels  in  collision  under  an  ordinary 
marine  policy  {De  Vaux  v.  Salvador,  1836,  4  A.  &  E.  420).  As  a 
general  result  of  the  cases,  it  appears  that  the  test  to  be  applied 
when  a  claim  is  made  is  whether  the  loss  arose  from  some  accidental 
and  unexpected  cause.  If  it  did,  the  underwriters  must  pay. 
See  the  case  of  Thames  and  Mersey  Marine  Insurance  Co.  v. 
Hamilton,  1887,  12  App.  Cas.  484. 
Men-of'War. 

This  is  commonly  known  as  the  war  risk.  Nearly  twenty  years 
ago  the  underwriters  agreed  to  delete  this  risk  from  the  policy, 
and  this  was  effected  by  the  subsequent  insertion  of  the  f.c.s. 
(free  of  capture  and  seizure)  clause,  which  means  that  the  insurer 
is  not  to  be  liable  for  loss  or  damage  to  the  subject-matter  of  the 
insurance  arising  from  capture  or  seizure.  More  recently,  a  modi- 
fication has  been  made  in  this  clause,  and  now  it  is  generally  agreed 
to  issue  the  policy  in  its  original  form,  subject  to  the  right  on  the 
part  of  the  underwriters  to  exclude  the  war  risk  on  giving  a 
fortnight's  notice,  unless  a  special  extra  premium  is  paid. 

Where  a  vessel  is  insured  generally  and  also  against  war  risks 
loss  unexplained  is  usually  presumed  to  be  due  to  war  risks,  as  in 
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the  case  of  Eanthrpe  Steamship  Co.  v.  North  of  England  Protection 
and  Indemnity  Association,  33  L.T.R.  540,  and  British  and  Burmese 
Steam  Navigation  Co.  v.  Liverpool  and  London  War  Risks  Insurance 
Association,  34  L.T.R.  140. 
Fire. 

This  is  one  of  the  most  serious  risks  which  an  underwriter 
has  to  consider.  He  is  Hable  for  fire  arising  through  accident  or 
hghtning,  but  not  from  an  explosion  of  steam  which  causes  no 
damage  by  ignition.  If  a  fire  is  caused  by  the  neghgence  of  a 
member  of  the  crew,  the  underwriters  are  liable,  because  the 
direct  cause  of  damage  is  not  the  negligence,  but  the  action  of 
person  other  than  the  assured  (Midland  Insurance  Co.  v.  Smith, 
1881,  6  Q.B.D.  561),  and  in  any  case  the  policy  covers  a  voluntary 
fire  caused  for  the  purpose  of  avoiding  capture  by  an  enemy 
(Gordon  v.  Rimmington,  1807,  1  Camp.  123).  An  ordinary  marine 
insurance  poUcy  does  not  cover  fire  arising  through  spontaneous 
combustion. 

Enemies,  pirates,  rovers,  etc. 

"  Enemies  "  are  pubhc  enemies.  "  Pirates  "  include  passengers 
who  mutiny  and  rovers  who  attack  the  ship  from  the  shore.  But 
if  the  attack  is  made  in  pursuance  of  some  political  end  and  not 
for  private  gain,  this  does  not  amount  to  piracy  and  the  under- 
writers are  not  liable  (Republic  of  Bolivia  v.  Indemnity  Mutual 
Marine  Assurance  Co.,  1909,  1  K.B.  785).  As  to  "  thieves,"  see 
rule  9  attached  to  the  form  of  poHcy  in  the  schedule.  "  Jettison  " 
has  been  dealt  with  in  the  chapter  on  "  Average  "  (ante,  p.  185). 
The  imderwriter  is  not  liable  for  deck  cargo  which  is  thrown  over- 
board unless  specially  agreed  upon  or  unless  there  is  a  special 
custom  fixing  him  with  liability  (Milward  v.  Hibbert,  1842,  3  Q.B. 
120).  "  Letters  of  mart,  etc.,"  are  commissions  granted  by 
Governments  to  inflict  injury  upon  an  enemy's  shipping — ^now 
practically  obsolete.  '*  Arrests,  etc.,  of  King's,  etc.,"  refer  to 
political  or  executive  acts  in  contradistinction  to  losses  caused 
by  riot  or  judicial  process.  Thus,  an  order  forbidding  the 
landing  of  cattle  has  been  held  to  be  included  in  the  term 
"  arrests,  etc."  (Miller  v.  Law  Accident  Insurance  Co.,  1903, 
1  K.B.  712).  As  to  the  effect  of  an  outbreak  of  war  and  seizure 
by  the  Government  of  the  subject-matter  of  the  insurance  before 
a  state  of  war  exists  on  a  pre-existing  policy  of  insurance,  see 
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Janson  v.  Brief ontein  Consolidated  Mines,  1902,  App.  Cas.  484 ; 
Robinson  Gold  Mining  Co.  v.  Alliance  Insurance  Co.,  1904, 
App.  Cas.  359 ;  and  Andersen  v.  Marten,  1908,  App.  Cas.  334. 
**  Barratry  "  includes  every  wrongful  act  wilfully  committed  by 
the  master  or  the  crew.  Smuggling  is  a  barratrous  act  (Cory  v. 
Burr,  1883,  8  App.  Cas.  393). 
And  of  all  other  perils. 

This  phrase  means  all  perils  which  involve  loss  ejusdem  generis 
of  those  already  set  out  in  the  pohcy  of  insurance  ;  it  is  therefore 
much  more  limited  in  its  application  than  is  indicated  by  a  hteral 
reading  of  its  terms. 

In  this  enumeration  of  the  perils  insured  against,  it  is  not  to  be 
supposed  that  the  assured  is  limited  to  those  named  in  the  poUcy 
as  given  in  the  schedule  to  the  Act  of  1906.  The  parties  may 
extend,  modify,  or  nullify  them  as  they  please  in  order  to  express 
their  intentions,  and  some  policies  are  so  worded  as  to  bring  in  many 
risks  which  would  otherwise  be  altogether  outside  the  insurance. 
And  in  case  of  any  loss  or  misfortune,  etc. 

This  is  generally  known  as  the  "  sue  and  labour  "  clause.  Its 
object  is  to  give  the  assured  some  inducement  to  endeavour  to 
save  the  property  which  is  in  jeopardy  by  still  maintaining  the 
benefit  of  the  insurance  guaranteeing  the  expenses  to  which 
he  is  put  in  trying  to  minimise  the  loss  of  the  insurer.  Particular 
charges,  as  distinct  from  sue  and  labour  charges,  are  charges 
incurred  on  behalf  of  special  interests,  with  a  view  of  minimising 
loss,  etc.,  and  these  are  apportionable  to  these  interests,  and 
are  likewise  recoverable  from  the  underwriters. 
And  it  is  specially  declared  .  .  .  abandonment. 

These  words  are  known  as  the  "  waiver  clause,"  and  they  entitle 
both  the  insurer  and  the  assured  to  take  steps  to  mitigate  a  loss, 
notwithstanding  that  a  notice  of  abandonment  may  have  been 
given  by  the  assured  and  declined  by  the  underwriter. 
And  so  we  the  assurers,  etc. 

This  clause  is  only  of  use  when  there  are  several  underwriters, 
each  one  of  whom  undertakes  to  be  responsible  for  the  proportionate 
part  of  any  loss  which  happens,  which  he  has  imderwritten.  When 
it  is  a  company  which  accepts  the  risk,  the  clause  must  be  varied 
accordingly,  so  as  to  impose  the  liability  upon  the  company  and 
not  upon  individuals. 
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Confessing  ourselves  paid,  etc. 
This  clause  refers  to  the  payment  of  the  premium,  and  will  be 
varied  according  to  circumstances.  As  already  stated,  when  an 
insurance  is  effected  through  a  broker,  the  general  rule  is  that  the 
broker  and  not  the  assured  is  liable  to  the  underwriter  for  the 
payment  of  the  premium.  When  the  above  clause  is  introduced, 
it  is  conclusive,  in  the  absence  of  fraud,  as  between  the  assured 
and  the  underwriter  that  the  premium  has  been  paid,  though  not 
as  between  the  underwriter  and  the  broker. 

The  Memorandum. 

^'^This  is  the  name  given  to  the  final  clause  in  the  policy,  and  the 
object  of  it  is,  generally  speaking,  to  exonerate  the  insurers  for 
loss  in  connection  with  certain  special  classes  of  goods  particularly 
liable  to  damage  during  a  sea  voyage,  and  thereby  increasing  the 
liabihty  of  the  insurer  beyond  what  he  could  make  his  calcula- 
tions of  risk  upon.  The  first  part  of  the  clause  represents  what  is 
known  as  the  f.p.a.  (free  of  particular  average)  clause  ;  but  in 
the  separate  clause  this  has  been  somewhat  added  to,  and  at  the 
same  time  the  specified  items,  corn,  etc.,  have  been  left  out,  so  that 
the  f.p.a.  clause  may  be  inserted  in  a  policy  on  hull  and  cargo. 
The  effect  of  the  words,  *'  or  the  ship  be  stranded,"  is  to  cancel  the 
warranty  if  the  ship  is  stranded.  The  stranding,  however,  must 
be  of  such  a  nature  as  to  stop  absolutely  the  ship's  voyage.  To 
strike  and  to  rest  upon  a  sunken  object,  which  is  itself  resting  on 
the  bottom,  has  been  held  to  be  a  stranding.  On  the  other  hand, 
a  mere  grounding  in  a  tidal  river  as  the  tide  ebbs  is  not  considered 
technically  to  be  a  stranding.  It  is  to  be  borne  in  mind  that  if 
the  f.p.a.  warranty  becomes  cancelled  by  the  stranding  of  the  vessel, 
not  only  is  the  damage  sustained  thereby  by  the  subject-matter 
insured  recoverable,  but  damage  that  may  otherwise  have  been 
sustained  by  the  cargo  in  the  course  of  the  voyage  is  recoverable, 
provided  that  the  cargo  was  on  board  at  the  time  when  the  vessel 
stranded.  The  words  "  imless  general "  mean  except  general 
average  claims,  for  these  are  recoverable  in  any  case,  however 
small.  By  Section  66  of  the  Act  it  is  provided  :  "  (1)  A  general 
average  loss  is  a  loss  caused  by  or  directly  consequential  on  a 
general  average  act.  It  includes  a  general  average  expenditure 
as  well  as  a  general  average  sacrifice.     (2)  There  is  a  general  average 


act  where  any  extraordinary  sacrifice  or  expenditure  is  voluntarily 
and  reasonably  made  or  incurred  in  time  of  peril  for  the  purpose  of 
preserving  the  property  imperilled  in  the  common  adventure." 
The  memorandum  introduces  the  subject  of  possible  claims  being 
made  under  the  policy.  It  will  be  noticed,  as  a  preliminary,  that 
all  insurances  on  the  "  aU  risks  "  basis  are  subject  to  the  3  per 
cent.  "  franchise  "  or  limit,  below  which  no  claims  are  paid  by 
underwriters  unless  for  general  average  or  stranding. 

The  term  "  all  risks  "  has  come  to  have  a  definite  recognized 
meaning  limited.  It  includes  all  generally  excepted  perils  but 
cannot  be  extended  to  mean  anything  more.  It  does  not  include 
risk  of  short  dehvery  or  non-delivery.  An  instruction  to  insure 
against  "  all  risks  "  is  carried  out  if  the  poUcy  is  an  ordinary 
*'  all  risk  "  pohcy  as  the  expression  does  not  include  every  possible 
risk  of  every  kind  (James  Vale  &  Co.  v.  Van  Oppen  &  Co.,  Ltd., 
Times,  5th  Feb.,  1921). 

Other  Clauses. 

The  form  of  marine  insurance  given  in  the  Act  of  1906  is  not  so 
stereotyped  that  it  is  not  open  to  very  substantial  alteration  and 
expansion.  It  is  impossible  to  set  out  specimens  of  the  whole  of 
the  clauses  which  are  to  be  found  in  various  poUcies,  but  the 
following  will  serve  as  a  useful  guide  to  the  more  usual  of  them. 

Collision  Clause. 

The  common  form  of  this  clause  is — 

And  it  is  further  agreed  that  if  the  ship  hereby  insured  shall 
come  into  collision  with  any  other  ship  or  vessel,  and  the  assured 
shall,  in  consequence  thereof,  become  liable  to  pay,  and  shall  pay 
by  way  of  damages  to  any  other  person  or  persons  any  sum  or 
sums  not  exceeding  in  respect  of  any  one  such  collision  the  value 
of  the  ship  hereby  insured,  this  company  will  pay  the  assured  such 
proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as  its 
subscription  hereto  bears  to  the  value  of  the  ship  hereby  insured, 
and  in  cases  in  which  the  liability  of  the  ship  has  been  contested, 
or  proceedings  hcwe  been  taken  to  limit  liability,  with  the  consent 
in  writing  of  this  company,  the  company  will  also  pay  a  like  pro- 
portion of  three-fourths  of  the  costs  which  the  assured  shall  thereby 
incur,  or  be  compelled  to  pay  ;  but  when  both  vessels  are  to  blame. 


3 


238 


MARINE  LAW 


MARINE  INSURANCE 


239 


then,  unless  the  liability  of  the  owners  of  one  or  of  both  of  such 
vessels  becomes  limited  by  law,  claims  under  this  clause  shall  be 
settled  on  the  principle  of  cross-liabilities,  as  if  the  owners  of  each 
vessel  had  been  compelled  to  pay  to  the  owners  of  the  other  of  such 
vessels  such  one-half  or  other  proportion  of  the  latter' s  damages  as 
may  have  been  properly  allowed  in  ascertaining  the  balance  or  sum 
payable  by  or  to  the  assured  in  consequence  of  such  collision. 
Slight  verbal  alterations  are  made  when  the  clause  is  used  by 
Lloyd's  underwriters. 

The  necessity  of  some  such  clause  as  this  is  due  to  the  fact  that 
ports  and  riverways  are  usually  thronged  with  craft  of  all  sizes, 
and  in  spite  of  the  usual  look  out  and  precautionary  slackening  of 
speed,  collisions  are  frequently  almost  inevitable  owing  to  the  lack 
of  space  for  navigating  the  vessel.  With  a  view  to  making  owners 
and  their  captains  particularly  cautious,  underwriters  only  under- 
take to  pay  their  proportion  of  three-fourths  of  such  claims. 
The  remaining  one-fourth  the  owner  must  bear  himse'f,  but  he 
may  and  does  usually  insure  his  liability  thereon  in  some  other 
quarter. 

Institute  Time  Clauses. 

Beyond  the  CoUision  Clause,  there  are  other  very  important 
clauses  usually  inserted  in  policies  for  vessels,  and  which  may  be 
found  in  what  are  called  the  Institute  Time  Clauses.  Some  of  the 
most  important  of  these  are  here  indicated.  There  are  also  similar 
clauses,  as  applicable,  included  in  voyage  and  cargo  policies — 

In  port  and  at  sea,  in  docks  and  graving  docks,  and  on  ways, 

gridirons,  and  pontoons,  at  all  times,  in  all  places,  and  on  all 

occasions,  services,  and  trades  whatsoever  and  wheresoever,  under 

steam  or  sail ;  with  leave  to  sail  with  or  without  pilots,  to  tow  and 

assist  vessels  or  craft  in  all  situations,  and  to  be  towed,  and  to  go 

on  trial  trips. 

This  clause  is  usually  inserted  in  a  Lloyd's  Time  policy;    and 

extends  the  underwriters'  Hability  to  cover  perils  to  which  a  vessel 

is  exposed  in  positions  other  than  the  following  of  her  customary 

employment,  in  fact,  "  on  all  occasions." 

This  insurance  also  specially  to  cover  (subject  to  the  Free  of 
Average  warranty)  loss  of  or  damage  to  hull  or  machinery  through 
the  negligence  of  master,  mariners,  engineers,  or  pilots,  or  through 


ii||ii,*!; 


explosions,  bursting  of  boilers,  breakage  of  shafts,  or  through  any 
latent  defect  in  the  machinery  or  hull,  etc. 
This  is  commonly  known  as  the  Negligence  Clause  or  "  Inchmaree  " 
Clause.  The  Inchmaree  was  the  name  of  a  vessel  which,  in  filling 
her  boilers,  sustained  damage  to  her  donkey  pump,  in  conse- 
quence of  someone  neglecting  to  open  a  certain  boiler  valve,  and 
in  consequence  of  which  water  was  forced  back  into  the  pump, 
thus  bursting  the  air  chamber.  With  a  view  to  testing  the  under- 
writers' liability  to  pay  machinery  damage  claims  resulting  from  the 
negligence  of  engineers  or  crew,  the  case  was  made  a  test  case,  and 
the  House  of  Lords  decided  against  the  vessel  (Thames  and  Mersey 
Marine  Insurance  Co.  v.  Hamilton,  1887,  12  App.  Cas.  484), 
reversing  the  decisions  of  the  Queen's  Bench  and  the  Court  of 
Appeal.  The  clause  is  extended  to  cover  latent  defects  in  the 
machinery,  etc.,  which  would  not  be  otherwise  recoverable. 

Average  payable  on  each  valuation  separately,  or  on  the  whole 
without  deduction  of  thirds,  new  for  old,  whether  the  average  be 
particular  or  general. 
This  is  intended  to  give  the  owners  the  benefit  of  a  small  franchise 
for  claims,  viz.,  3  per  cent,  on  either  the  hull  or  the  machinery 
value,  according  to  whether  the  damage  is  on  the  hull  or  the 
machinery.  What  is  more  important  still,  it  does  away  with  the 
customary  deduction  of  one-third,  new  for  old,  from  repairs  after  a 
vessel's  first  voyage,  or  after  the  first  year  as  regards  damage  made 
good  in  general  average. 

Warranted  free  from  particular  average  under  3  per  cent.,  but, 

nevertheless,  when  the  vessel  shall  have  been  stranded,  sunk,  on  fire, 

or  in  collision  with  any  other  ship  or  vessel,  underwriters  shall 

pay  the  damage  occasioned  thereby,  etc. 

This  is  an  extension  of  the  f.p.a.  warranty  in  the  memorandum, 

extending  to  owners  the  recovery  of  claims  below  3  per  cent.,  not 

only  when  the  vessel  has  stranded,  but  after  sinking,  burning,  or 

collision  with  any  other  ship  or  vessel. 

Grounding  in  the  Suez  Canal,  or  in  the  Manchester  Ship  Canal, 
or  its  connections,  or  in  the  River  Mersey,  above  Rock  Ferry  Slip, 
or  in  the  River  Plate  (above  Buenos  Ayres),  or  its  tributaries,  or 
in  the  Danube,  Demerara,  or  Bilbao  River,  or  on  the  Yenikale  or 
Bilbao  Bar,  shall  not  be  deemed  to  be  a  stranding. 
As  groundings  in  these  places  are  exceedingly  frequent  owing  to 
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the  shallowness  and  narrowness  of  channels,  etc.,  claims  for  such 
groundings  or  strandings  are  not  recoverable  under  this  clause, 
where  the  claims  amount  to  less  than  3  per  cent. 

General  Average  and  Salvage  to  be  adjusted  according  to  the  law 

and  practice  obtaining  at  the  place  where  the  adventure  ends,  as  if 

the  contract  of  affreightment  contained  no  special  terms  upon  the 

subject ;   or  if  the  contract  of  affreightment  so  provides,  according 

to  York- Antwerp  Rules,  etc. 

The  general  practice  is  for  the  general  average  to  be  apportioned  in 

accordance  with  the  law  of  the  country  where  the  voyage  terminates, 

or  where  ship  and  cargo  part  company.    This  clause  consents  to 

apportionment  under  the  York-Antwerp  Rules,  as  it  is  becoming 

very  common  among  maritime  nations  to  adopt  these  rules  as  a 

common  basis  of  agreement  and  apportionment. 

In  ascertaining  whether  the  vessel  is  a  constructive  total  loss,  the 

insured  value  shall  be  taken  as  the  repaired  value,  and  nothing  in 

respect  of  the  damaged  or  break-up  value  of  the  vessel,  or  wreck, 

shall  be  taken  into  account. 

This  is  known  as  the  Valuation  Clause.    With  a  view  to  a  clear 

issue  in  the  matter  of  ascertaining  whether  a  vessel  is  or  is  not  a 

constructive  total  loss,  underwriters  favour  taking  the  value  in 

the  policy  as  the  amount  up  to  which  repairs  and  the  vessel's 

proportion  of  salvage  charges,  etc.,  must  reach,  to  prove  that  a 

total  loss  is  due  from  the  underwriters  on  the  policy. 

In  the  event  of  accident  whereby  loss  or  damage  may  result  in  a 
claim  under  this  policy,  notice  shall  be  given  in  writing  to  the  under- 
writers  where   practicable  .  .  .  and   whenever   the   extent   of  the 
damage  is  ascertainable  the  underwriters  may  take  or  may  require 
the  assured  to  take  tenders  for  the  repair  of  such  damage,  etc. 
This  is  the  Tender  Clause.    Its  object   is  to  bring  competition  to 
bear  in  contracts  for  repairs  of  vessels.    The  prices  quoted  under 
-such  circumstances  vary  very  considerably.    This  may  be  due, 
perhaps,  to  the  fact  that  certain  ship-repairing  yards  are  full  up 
at  the  time,  and  are  not  in  want  of  work. 

To  return  .  .  .  per  cent,  for  each  uncommenced  month  .  ,  .  if 

it  be  mutually  agreed  to  cancel  this  policy.     As  follows  for  each 

consecutive  thirty  days  the  vessel  may  be  laid  up  in  port — and 

arrival. 

This  is  known  as  the  Cancellation  and  La5dng-up  Returns  Clause, 


and  its  meaning  is  self-evident.  The  effect  of  the  words  "  and 
arrival "  is  that  returns  are  not  allowable  should  the  vessel  be 
lost. 

Warranties. 

A  warranty  is  "an  express  or  impUed  statement  of  something 
which  the  party  undertakes  shall  be  part  of  a  contract ;  and 
though  part  of  the  contract,  yet  collateral  to  the  express  object  of 
it  "  (per  Abinger,  C.B.,  in  Chanter  v.  Hopkins,  1838,  4  M.  &  W.  399, 
at  p.  404).  By  Section  33  of  the  Marine  Insurance  Act,  1906,  it 
is  defined  as  a  statement  "  by  which  the  assured  undertakes  that 
some  particular  thing  shall  or  shall  not  be  done,  or  that  some  condition 
shall  be  fulfilled,  or  whereby  he  affirms  or  negatives  the  existence 
of  a  particular  state  of  facts."  In  marine  insurance  pohcies,  as 
well  as  in  charter  parties,  the  word  "  warranty  "  is  generally  used 
as  synonymous  with  "  condition  "  (Behn  v.  Burness,  1863,  3  B. 
&  S.  751).  All  warranties  must  be  exactly  comphed  with,  whether 
material  to  the  risk  or  not,  otherwise  the  underwriters  are  freed 
from  liabihty  {Hare  v.  Whitmore,  1778,  2  Camp.  784  ;  De  Hahn  v. 
Hartley,  1786,  1  T.R.  343).  That  is  the  primd-facie  rule  ;  as  to 
the  cases  in  which  non-compliance  is  excused,  it  is  sufficient  to 
refer  the  reader  to  Section  34  of  the  Act  of  1906. 

Warranties  are  either  express  or  implied.  Those  which  are 
express  will  be  included  in  or  written  upon  the  poHcy,  or  contained 
in  some  document  which  is  incorporated  by  reference  with  the 
policy,  and  it  is  most  important  that  they  should  be  carefully 
examined  in  order  that  the  real  extent  of  the  Habihty  may  be  fully 
understood.  A  warranty  may  be  in  any  form  of  words  from  which 
the  intention  to  warrant  is  to  be  inferred.  But,  in  addition  to  express 
warranties,  there  are  also  certain  imphed  warranties,  and  the  former 
never  exclude  the  latter  unless  they  are  inconsistent  with  one 
another.  The  imphed  warranties  are  those  of  seaworthiness  of 
the  ship  and  the  legality  of  the  voyage.  These  two  matters  have 
been  already  referred  to  in  the  chapter  on  "  Affreightment,"  and 
it  is  only  necessary  to  add  very  few  words  here.  In  a  voyage  pohcy 
there  is  an  implied  warranty  that  the  ship  is  seaworthy  for  the 
purposes  of  the  particular  adventure  insured,  and,  if  in  port,  that 
she  is  fit  to  encounter  the  ordinary  perils  of  the  port.  Where  the 
policy  relates  to  a  voyage  made  in  various  stages,  she  is  impliedly 
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warranted  seaworthy  at  the  commencement  of  each  separate  stage 
{Greenock  Steamship  Co.  v.  Maritime  Insurance  Co.,  Limited,  1903, 
2  K.B.  657).  A  ship  is  deemed  to  be  seaworthy  when  she  is  reason- 
ably fit  in  all  respects  to  encounter  the  ordinary  perils  of  the  adven- 
ture insured.  By  **  in  all  respects  *'  is  imphed  not  only  that  she 
is  tight  and  staunch,  but  that  she  is  properly  manned  and  found  for 
navigation  purposes,  including  a  sufficiency  of  coal  or  fuel  if  a 
steamer,  to  enable  her  to  reach  customary  ports  for  re-fueUing. 
Owing  to  the  nature  of  things,  the  warranty  of  seaworthiness 
cannot  apply  to  time  policies,  because  a  ship  might  be  at  sea  at 
the  termination  of  the  period  of  her  existing  insurance,  and  in  the 
absence  of  information  no  one  could  guarantee  her  then  seaworthi- 
ness for  the  new  period  about  to  ensue.  But,  of  course,  although 
there  is  no  warranty  as  to  her  seaworthiness  at  any  particular 
moment,  she  must  be  seaworthy  at  the  beginning  of  her  voyage. 
With  regard  to  legality,  the  ship  must  not  be  engaged  in  any 
unlawful  trade,  nor  in  any  adventure  which  is  opposed  to  the 
national  interest.  Thus,  it  would  be  unlawful  to  effect  an  insurance 
upon  the  shipping  of  an  enemy.  It  is  sometimes  stated  that  there 
is  a  third  implied  warranty  in  marine  insurance,  namely,  non- 
deviation.  This  is  not  borne  out  by  the  terms  of  the  Act  of  1906, 
and  it  is  assimied,  therefore,  that  if  the  question  of  deviation  or 
non-deviation  arises,  it  must  be  made  the  subject  of  an  express 
warranty.    Deviation  has  been  already  dealt  with. 

There  is  no  implied  warranty  as  to  the  nationality  of  a  ship,  or 
that  her  nationaUty  shall  not  be  changed  during  the  currency  of 
the  policy.  Where  insurable  property,  either  ship  or  goods,  is 
expressly  warranted  neutral,  there  is  an  imphed  condition  that 
the  property  shall  have  a  neutral  character  at  the  commencement  of 
the  risk,  and  that  as  far  as  possible  the  neutral  character  shall  be 
preserved  during  the  risk ;  also  that  she  shall  carry  all  necessary 
papers  to  estabhsh  her  neutrality,  and  that  she  shall  not 
falsify  or  suppress  her  papers,  or  use  simulated  papers.  There 
is  no  implied  warranty  that  the  goods  which  are  carried  are 
seaworthy. 

Any  breach  of  warranty,  express  or  implied,  will  avoid  the 
policy  of  insurance  for  the  time  of  its  committal. 

The  reader  should  refer  for  the  fullest  details  to  Sections  33-41 
of  the  Act. 


The  Voyage. 

Sections  42-49  have  reference  to  the  voyage.  All  the  matters 
dealt  with  in  these  Sections  have  been  sufficiently  noticed  in  the 
former  part  of  this  chapter,  under  the  heading  of  The  Policy. 

Losses. 

Marine  insurance  assumes  its  most  important  phase  when  a 
loss  has  occurred  and  matters  have  to  be  adjusted  between  the 
assured  and  the  underwriters.  By  Section  55  of  the  Act  of  1906 
it  is  provided  that,  unless  the  policy  otherwise  provides,  "  the 
insurer  is  liable  for  any  loss  proximately  caused  by  a  peril  insured 
against,  but,  subject  as  aforesaid,  he  is  not  liable  for  any  loss 
which  is  not  proximately  caused  by  a  peril  insured  against." 
Sub-section  2  of  Section  55  then  sets  out  those  losses  in  particular 
for  which  the  insurer  is  not  hable,  and  these  may  be  summarised 
thus — 

(a)  For  any  loss  attributable  to  the  wilful  misconduct  of  the 
assured,  but,  unless  expressly  provided  by  the  pohcy,  this  does 
not  mean  the  misconduct  or  negligence  of  the  master  or  crew  of 
the  vessel  (Trinder  &  Co.  v.  Thames  and  Mersey  Marine  Insurance 
Co.,  1898,  2  Q.B.  114); 

(h)  For  any  loss  proximately  caused  by  delay  (Pink  v.  Fleming, 
1890,  25  Q.B.D.  396) ; 

(c)  For  ordinary  wear  and  tear,  ordinary  leakage  and  breakage  ; 

(d)  For  loss  arising  through  the  inherent  vice  or  nature  of  the 
subject-matter  insured ; 

(e)  For  any  loss  proximately  caused  by  rats  or  vermin  ; 

(/)  For  any  injury  to  machinery  not  proximately  caused  by 
maritime  perils. 

It  is  not  always  easy  to  determine  what  is  the  proximate  cause 
of  damage  in  every  instance.  The  only  safe  way  of  arriving  at 
a  satisfactory  conclusion  is  by  studying  the  facts  and  the  decisions 
in  such  cases  as  De  Vaux  v.  Salvador,  1836,  4  A.  &  E.  420  ;  Jackson 
v.  Unia  Marine  Insurance  Co.,  1874,  L.R.  10  C.  P.  125 ;  Inman 
v.  Birchoff,  1882,  7  App.  Cas.  470  ;  Cory  v.  Burr,  1883,  8  App.  Cas. 
393 ;  Reischer  v.  Borwick,  1894,  2  Q.B.  548  ;  Williams  v.  Canton 
Insurance  Co.,  1901,  App.  Cas.  462 ;  and  Andersen  v.  Marten, 
1908,  App.  Cas.  334. 
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Losses  are  of  two  kinds,  total  or  partial.  Where  the  subject- 
matter  insiired  is  destroyed,  or  so  damaged  that  the  assm-ed  is 
justified  in  abandoning  it,  the  loss  is  said  to  be  total.  Any  loss, 
other  than  a  total  loss,  is  a  partial  loss.    See  Section  56  of  the  Act. 

Total  Loss. 

A  total  loss  may  be  either  actual  or  constructive.  Where  the 
subject-matter  insured  is  destroyed,  or  so  damaged  as  to  cease  to 
be  a  thing  of  the  kind  insured,  or  where  the  assured  is  irretrievably 
deprived  thereof,  there  is  an  actual  total  loss  {Roux  v.  Salvador, 
1836,  3  Bing.  N.C.  266).  No  notice  of  abandonment  is  then  neces- 
sary (Kaltenhach  v.  Mackenzie,  1878,  3  C.P.D.  467).  There  is, 
of  course,  an  actual  total  loss  where  the  insured  ship  is  consumed 
by  fire,  or  destroyed  by  perils  of  the  sea,  and  an  actual  total  loss 
is  presumed  if  a  ship  is  missing  and  no  news  received  of  her  after 
the  lapse  of  a  reasonable  time.  And  the  same  is  true  if  the  ship 
is  reduced  to  a  mere  wreck  or  congeries  of  planks  (Levy  &  Co.  v. 
Merchant  Marine  Insurance  Co.,  1885,  1  C.  &  E.  474),  or  if  an 
insured  cargo  is  so  damaged  as  to  exist  only  in  the  shapte  of  a 
nuisance  (Dyson  v.  Rowcroft,  1803,  3  B.  &  P.  474).  As  to 
transhipment  of  goods,  see  Section  59. 

A  constructive  total  loss  arises  when  the  character  of  the  loss  is 
such  that  the  assured  has  reasonable  grounds  for  giving  up  the 
voyage  altogether  (Cronan  v.  Stanier,  1904,  1  K.B.  87),  that  is, 
if  the  adventure  is  destroyed  although  the  goods  themselves  be 
not  lost,  a  claim  Ues  against  the  underwriters  for  constructive 
total  loss  (British  and  Foreign  Marine  Insurance  Co.  v.  Sanday 
&  Co.,  1916,  85  L.J.K.B.  550).  In  The  Blairmore.  1898,  App.  Cas. 
593,  the  test  to  apply  in  ascertaining  whether  the  ship  had  become 
a  constructive  total  loss  was  stated  to  be  as  follows  :  To  establish 
such  a  loss  it  must  be  shown  that  a  shipowner  of  ordinary  prudence 
and  uninsured,  would  not  have  gone  to  the  expense  of  raising  and 
repairing  the  vessel,  because  her  market  value  when  raised  and 
repaired  would  probably  be  less  than  the  cost  of  restoration.  See 
Section  60  of  the  Act. 

Notice  of  Abandonment. 

Where  there  is  a  constructive  total  loss,  the  assured  may  either 
treat  the  loss  as  a  partial  loss,  or  abandon  the  subject-matter 


insured  to  the  insurer  and  treat  the  loss  as  if  it  was  an  actual  total 
loss.  But  when  the  assured  elects  to  abandon,  he  must  give 
notice  of  abandonment  to  the  underwriters,  unless  the  notice  is 
dispensed  with,  in  order  that  they  may  endeavour  to  reap  any 
possible  advantage  from  the  subject-matter,  such  as  it  is.  The 
notice  must  be  given  within  a  reasonable  time  after  the  assured 
has  received  reliable  information  of  the  loss ;  and  if  this  is  done 
the  assured  is  not  prejudiced  by  the  fact  that  the  insurer  refuses 
to  accept  the  abandonment.  The  notice  need  not  be  in  writing, 
but  it  must  be  certain,  unconditional,  and  of  the  whole  thing 
insured — a  shipowner  cannot,  for  instance,  abandon  a  part  of  a 
ship.  If  an  underwriter  desires  to  dispute  his  liabihty  when  there 
is  an  abandonment,  he  must  do  so  within  a  reasonable  time.  When 
there  has  been  an  abandonment,  the  insurer  takes  over  the  whole 
interest  of  the  insured  in  whatever  remains  of  the  subject-matter 
insured.    See  Sections  62  and  63  of  the  Act. 

Partial  Losses. 

Every  loss  which  is  not  a  total  loss  is  a  partial  loss,  and  it  is 
then  a  matter  of  importance  to  ascertain  whether  the  loss  is  a 
pai-ticular  average  one  or  a  general  average  one.  If  it  is  the  former, 
the  loss  falls  where  it  lies,  and  if  the  subject-matter  in  question  is 
insured,  the  underwriter  must  indemnify  the  assured  to  the  extent 
of  the  loss ;  if  it  is  the  latter,  the  question  of  contribution  arises, 
and  in  arriving  at  the  sum  which  must  be  paid  by  the  underwriter 
to  the  assured,  the  liability  of  other  parties  who  have  benefited 
by  the  sacrifice  or  expenditure  of  the  assured  must  be  fully  con- 
sidered. This  matter  has  been  already  dealt  with  in  the  chapter 
on  "  Average,"  and  there  is  no  necessity  to  repeat  or  to  add  to 
what  was  then  said.  The  reader  is  also  referred  to  Sections  64-66 
of  the  Act. 

Measure  of  Indemnity. 

The  measure  of  indemnity  in  marine  insurance  is  the  sum  which 
the  assured  can  recover  in  respect  of  a  loss  on  a  policy  by  which 
he  is  insured.  This  sum,  in  the  case  of  an  unvalued  pohcy,  is  the 
full  extent  of  the  insurable  value  ;  in  the  case  of  a  valued  policy, 
it  is  the  full  extent  of  the  value  fixed  by  the  policy.  Each  insurer , 
if  there  are  more  than  one,  pays  that  proportion  of  the  measure  of 
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indemnity  which  his  subscription  bears  to  the  value  fixed  by  the 
poHcy  in  the  case  of  a  valued  policy,  or  to  the  insurable  value  in 
the  case  of  an  unvalued  policy.  No  difficulty  arises  when  the  loss 
is  total ;  everything  covered  by  insurance  must  be  paid  for — ^the 
sum  named  in  the  policy  if  it  is  valued,  the  insurable  value  if  it  is 
imvalued.  This  appKes  to  ship,  goods,  or  freight.  As  to  insurable 
value,  see  Section  16. 

When  the  loss  is  partial,  special  rules  are  apphcable.  If  it  is 
the  ship  which  is  damaged,  though  not  totally  lost,  the  measure 
of  indemnity,  subject  to  any  express  provisions  in  the  policy,  is 
as  follows — 

1.  Where  the  ship  has  been  repaired,  the  assured  is  entitled  to 
the  reasonable  cost  of  the  repairs,  less  the  customary  deductions, 
but  not  exceeding  the  sum  insured  in  respect  of  any  one  casualty. 
(The  customary  deduction  is  generally  one-third  of  the  cost  of  new 
materials  replacing  the  whole ;  but  in  some  policies  there  is  an 
express  proviso  excluding  this  third.  This  deduction  is  made  on 
a  second  or  subsequent  voyage,  and  not  on  a  first.) 

2.  Where  the  ship  has  been  only  partially  repaired,  the  assured 
is  entitled  to  the  reasonable  cost  of  such  repairs,  computed  as  above, 
and  also  to  be  indemnified  for  the  reasonable  depreciation,  if  any, 
arising  from  the  unrepaired  damage,  provided  that  the  aggregate 
amoimt  shall  not  exceed  the  cost  of  repairing  the  whole  damage 
computed  as  above. 

3.  Where  the  ship  has  not  been  repaired,  and  has  not  been  sold 
in  her  damaged  state  during  the  risk,  the  assured  is  entitled  to  be 
indemnified  for  the  reasonable  depreciation  arising  from  the  unre- 
paired damage,  but  not  exceeding  the  reasonable  cost  of  repairing 
such  damage,  computed  as  above. 

When  the  ship  is  a  steamer,  it  will  be  remembered  that  the  word 
"  ship  "  includes  machinery,  boilers,  coals,  etc. 

When  there  is  a  partial  loss  of  goods,  in  the  absence  of  any 
express  provision  in  the  policy,  the  measured  indemnity  is  as  follows — 

1.  When  part  of  the  goods  insured  by  a  valued  pohcy  are  totally 
lost,  the  measure  of  indemnity  is  such  proportion  of  the  sum  fixed 
by  the  policy  as  the  insurable  value  of  the  part  lost  bears  to  the 
insurable  value  of  the  whole,  ascertained  as  in  the  case  of  an 
unvalued  policy. 

2.  Where  part  of  the  goods  insured  by  an  unvalued  policy  is 


totally  lost,  the  measure  of  indemnity  is  the  insurable  value  of 
the  part  lost,  ascertained  as  in  case  of  total  loss. 

3.  Where  the  whole  or  any  part  of  the  goods  has  been  delivered 
damaged  at  its  destination,  the  measure  of  indemnity  is  such 
proportion  of  the  sum  fixed  by  the  policy  in  the  case  of  a  valued 
policy,  or  of  the  insurable  value  in  the  case  of  an  unvalued  poUcy, 
as  the  difference  between  the  gross  sound  and  damaged  values  at 
the  place  of  arrival  bears  to  the  gross  sound  value. 

"  Gross  value  "  means  the  wholesale  price  or  the  estimated  value 
with  freight,  landing  charges,  and  duty  paid  beforehand  ;  but  in 
the  case  of  goods  or  merchandise  customarily  sold  in  bond,  the 
bonded  price  is  deemed  to  be  the  gross  value. 

Where  there  is  a  partial  loss  of  freight,  the  measure  of  indemnity 
is  such  proportion  of  the  sum  fixed  by  the  pohcy  in  the  case  of  a 
valued  policy,  or  of  the  insurable  value  in  the  case  of  an  unvalued 
policy,  as  the  proportion  of  freight  lost  by  the  assured  bears  to  the 
whole  freight  at  the  risk  of  the  assured  imder  the  pohcy. 

General  Average  Loss. 

So  far,  partial  loss  has  been  considered  without  any  reference  to 
average  contribution  which  is  enforceable  or  payable  in  accordance 
with  the  principles  akeady  set  out  and  explained  in  the  chapter  on 
"  Average."  The  position  of  the  assured  when  these  matters  have 
to  be  taken  into  account  is  fully  referred  to  in  Section  66,  and  as 
for  other  points,  the  reader  must  consult  Sections  72-78  of  the  Act. 
The  settlement  of  all  claims  connected  with  general  average  is 
made  by  means  of  what  is  called  an  adjustment,  and  the  business 
is  generally  left  in  the  hands  of  the  brokers  to  conclude.  It  may 
be  here  stated  that  there  is  a  rule  at  Lloyd's  that  when  an  insurer 
settles  with  the  broker,  he  is  presumed  to  have  satisfied  all  claims 
on  the  part  of  the  assured.  It  is  doubtful  whether  this  is  a  custom 
which  would  be  recognised  by  law  unless  it  was  shown  to  have  been 
known  and  fully  acquiesced  in  by  the  assured. 

Subrogation. 

Subrogation  means  the  placing  of  one  person  in  the  position  of 
another  and  investing  him  with  all  the  rights  which  the  former 
possessed.  This  doctrine  is  of  great  importance  in  insurance  law, 
for  here  the  rights  of  the  insurer  are  often  of  considerable  value 
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after  he  has  indemnified  the  assured  for  the  losses  which  have  been 
suffered.    By  Section  79  of  the  Act,  it  is  provided  that  when  the 
insurer  pays  for  a  total  loss  he  takes  over  the  interest  of  the  assured 
in  whatever  may  remain  of  the  subject-matter  so  paid  for,  and  he 
is  thereby  subrogated  to  aU  the  rights  and  remedies  of  the  assured 
in  and  in  respect  of  the  subject-matter  as  from  the  time  of  the 
casualty  causing  the  loss.     When  the  insurer  pays  for  a  partial 
loss,  he  acquires  no  title  to  the  subject-matter  insured,  or  such  part 
of  it  as  may  remain,  but  he  is  subrogated  to  all  rights  and  remedies 
of  the  assured  in  and  in  respect  of  the  subject-matter  insured 
as  from  the  time  of  the  casualty  causing  the  loss,  in  so  far  as  the 
assured  has  been  indemnified  by  payment  for  his  loss.    Thus,  if 
there  has  been  a  general  average  loss,  the  owner  of  the  ship'  or 
goods  is  entitled  to  contribution  in  accordance  with  the  rules 
ah-eady  given.     If  the  insurer  pays  under  the  policy  and  the 
assured  has  made  no  claim  for  contribution,  the  insurer  is  placed 
in  the  same  position  as  the  assured  occupied,  and  may  make  a 
claim  on  his  own  account.    On  the  other  hand,  if  the  assured  has 
ah-eady  received  the  share  or  shares  to  which  he  is  entitled  under 
contribution,  the  insurer  is  entitled  to  the  benefit  of  the  same  in 
assessing  the  amount  which  he  is  caUed  upon  to  pay  under  the  pohcy. 
As  to  the  manner  in  which  the  rights  of  the  insurer  and  the  assured 
work  out  when  the  ship  or  the  goods  are  under-insured,  the  assured 
then  being  his  own  insurer  as  to  the  difference  between  the  value 
of     the    subject-matter    and    the    amount    insured,    see     The 
Commonwealth,  1907,  P.  216. 

Return  of  Premium. 

Where  the  assured  fails  to  establish  his  right  to  recover  under 
a  pohcy  of  marine  insurance,  the  question  arises  whether  he  is 
entitled  to  a  return  of  his  premium.  Of  course,  the  parties  may 
enter  into  an  express  agreement  as  to  this,  in  the  same  way  that 
they  may  enter  into  any  other  special  agreement.  According  to 
the  old  rules,  there  was  always  a  right  to  a  return  of  the  premium 
if  the  risk  was  never  run,  but  if  the  risk  had  once  commenced, 
there  could  be  no  return.  Apart  from  these  rules,  however,  there 
are  certain  cases  set  out  in  the  Act  of  1906  in  which  the  premium 
is  returnable.  For  these,  the  reader  is  referred  to  Sections  82-84 
of  the  Act. 
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CHAPTER  XVII 

MARINE  LAW  AS  AFFECTED  BY  A  STATE  OF  WAR 

General. 

The  preceding  pages  have  been  devoted  to  an  exposition  of  the 
main  provisions  of  Marine  Law,  according  to  the  principles  applied 
in  this  country,  and  as  affecting  British  ships.  In  the  light,  how- 
ever, of  the  outbreak  of  hostilities  in  the  Great  War  of  1914,  it  is 
important  to  set  out,  as  briefly  as  possible,  what  is  the  position 
of  property  at  sea,  vessels  and  cargoes,  during  a  state  of  war,  and 
what  are  the  peculiar  rights  and  privileges  enjoyed  by  the  bel- 
hgerents  in  respect  of  the  same.  Very  few  words  will  suffice  in 
dealing  with  the  public  vessels  of  a  State,  as  to  enter  upon  a  fuU 
discussion  would  necessitate  an  excursion  into  the  domain  of 
International  Law  far  beyond  the  hmits  of  the  present  volume. 
But  it  is  of  the  utmost  importance  that  those  persons  who  are 
engaged  in  shipping  should  have  a  clear  and  accurate  knowledge 
of  the  peculiar  rules  which  are  applicable  to  private  vessels,  and 
of  the  powers  which  may  be  exercised  as  far  as  visit,  capture,  and 
condemnation  are  concerned.  Of  course,  it  is  quite  well  under- 
stood that  by  Orders  in  Council  extraordinary  powers  have  been 
conferred  upon  the  authorities,  and  that  the  Crown  was  empowered 
at  any  time  to  requisition  vessels  for  the  use  of  the  State. 

Property  at  Sea. 

In  modern  times,  at  least  theoretically,  it  has  become  a  recog- 
nised principle  that  property  cannot  be  lawfuUy  captured  during 
the  progress  of  hostilities  on  land.  An  enemy,  in  occupation  of 
hostile  territory,  may  make  requisitions— sometimes  on  very  harsh 
terms,  it  is  true— but  wholesale  capture  and  condemnation  are 
strictly  forbidden.  The  failure  of  a  beUigerent  to  observe  this  rule 
does  not  affect  the  fact  of  its  existence  as  a  rule  in  International 
Law  amongst  civihsed  nations.  But  whatever  may  be  the  rule 
and  the  practice  with  regard  to  enemy  property  on  land,  there 
is  no  question  as  to  the  right  to  capture  enemy  property  at  sea. 
For  many  years  efforts  have  been  made  to  alter  this  rule  as  to  the 
right  of  capture,  and  subsequent  condemnation,  and  to  except  the 
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ships  and  the  cargoes  of  an  alien  enemy  from  confiscation.  Great 
Britain  has,  as  a  nation,  steadily  refused  to  accept  any  such  altera- 
tion. It  would  be  out  of  place  to  discuss  the  merits  of  the  pro- 
posed change ;  but  it  is  clear  that  the  right  of  capture  and  con- 
fiscation is  of  the  utmost  importance  to  this  country  as  the  leading 
maritime  and  trading  nation  of  the  world.  It  is  Great  Britain's 
most  effective  weapon  in  warfare  ;  and,  if  it  was  given  up,  a  radical 
change  would  have  to  be  made  in  the  policy  of  this  country  as  to 
armaments.  As  a  fundamental  rule,  therefore,  of  belligerency, 
it  may  be  laid  down,  without  doubt,  that  there  is  an  absolute 
right  on  the  part  of  a  belligerent  to  capture  and  to  confiscate  enemy 
property  at  sea — ship  or  cargo.  It  is  to  be  quite  understood  that 
this  general  statement  is  made  subject  to  the  exceptions  hereafter 
noticed,  especially  those  which  are  founded  upon  the  Declaration 
of  Paris  and  the  Conventions  of  the  Hague  Conferences. 

Public  Vessels  of  the  Enemy. 

Vessels  which  belong  to  an  enemy  State  may  be  attacked  and 
captured  in  the  enemy's  ports  and  in  its  territorial  waters,  in  the 
ports  and  waters  of  the  attacking  power,  and  on  the  high  seas. 
It  is  only  in  the  territorial  waters  of  a  neutral  State  that  there 
is  an  exemption  from  hostile  operations.  Any  attempt  to  carry 
out  a  hostile  attack  in  the  territorial  waters  of  a  neutral  State 
would  be  equivalent  to  an  invasion  of  neutral  territory.  But  this 
immunity  from  attack  does  not  permit  of  a  belligerent's  taking 
advantage  of  territorial  waters  and  thus  completely  baulking  his 
enemy.  If  a  public  vessel  happens  to  be  within  such  waters  during 
war  time,  it  must  depart  within  such  time  as  is  allowed,  or  it  will 
be  interned,  that  is,  detained  until  the  termination  of  the  war. 
There  are  many  complicated  points  connected  with  these  two 
matters,  but  it  is  unnecessary  to  discuss  them  here.  The  only 
exceptions  which  are  allowed  in  connection  with  the  capture  of 
public  vessels  are,  in  the  case  of  vessels  engaged  in  scientific 
research  and  exploration,  vessels  employed  in  services  connected 
with  the  exchange  of  prisoners  between  the  belligerents,  and 
vessels  employed  in  hospital  work.  But,  in  the  last  two  cases, 
the  utmost  good  faith  must  be  observed.  No  vessel  employed 
in  these  services  may  convey  merchandise  or  dispatches,  or  do 
anything  whatever  of  a  warlike  nature,  otherwise  she  forfeits  her 


claim  to  be  regarded  as  being  exempted  from  possessing  the  enemy 
character  which  gives  the  right  of  capture.  A  very  interesting  case 
upon  this  subject  is  that  of  The  Ophelia,  1915,  P.  129,  in  which 
the  late  President  of  the  Prize  Court  (Sir  S.  T.  Evans)  delivered 
an  elaborate  judgment  and  quoted  cdl  the  leading  authorities 
connected  with  the  question  of  exemption  from  capture. 

Private  Vessels  of  the  Enemy. 

All  private  vessels  of  the  enemy  are  liable  to  capture  and  con- 
fiscation anywhere,  except  in  the  territorial  waters  of  a  neutral 
State.  The  enemy  character  of  a  ship  is  determined  by  the  flag 
which  she  flies  and  by  her  certificate  of  registry.  There  may 
appear,  at  first  sight,  to  be  a  loophole  of  escape  for  a  vessel,  as  she 
may  be  flying  a  false  flag.  But  in  reality  this  does  not  constitute 
any  advantage.  Any  public  vessel  of  one  of  the  belligerent  powers 
has  a  right  of  search,  that  is,  if  it  meets  any  private  vessel  on  the 
high  seas  it  can  compel  her  to  submit  to  a  thorough  examination. 
Every  vessel  must  carry  the  proper  ship's  papers.  These  should 
prove  conclusively  the  nationality  of  the  vessel.  If  they  are  in 
order,  no  complications  can  arise.  But  if  they  are  not  forthcoming, 
the  vessel  will  undoubtedly  be  seized  on  suspicion  ;  and  even 
if  the  papers  are  fabricated,  the  widespread  knowledge  as  to 
shipping  at  the  present  time  would  make  it  extremely  difiicult 
for  an  enemy  vessel  to  escape  by  such  a  line  of  conduct.  Perhaps 
she  might  do  so  on  one  occasion,  but  it  is  very  unlikely  that  a 
second  adventure  of  the  same  kind  would  prove  successful,  as 
there  are  obviously  so  many  means  by  which  it  would  be  almost 
impossible  for  her  to  avoid  detection. 

A  Possible  Exception. 

It  was  stated  in  the  last  paragraph  that  "  all  private  vessels 
of  the  enemy  are  liable  to  capture  and  confiscation."  This  appears 
to  be  a  correct  statement  of  International  Law,  although  some 
nations  have  admitted  a  kind  of  exemption  in  the  case  of  fishing 
boats.  Upon  this  point.  Professor  Lawrence,  in  his  Principles 
of  International  Law,  says  :  "  Deep-sea  fishing  vessels  are  treated 
like  other  enemy  ships,  but  a  practice  of  allowing  the  inshore 
fishermen  of  both  belligerents  to  pursue  their  avocations  without 
molestation  has  become  very  general.    France  holds  that  it  is 
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obligatory.    The  British  doctrine  that  it  is  a  rule  of  comity  only 
was  laid  down  by  Lord  Stowell  in  the  case  of  the    Young  Jacob 
and  Johanna,  1798,  1  Ch.  Rob.  20.    The  United  States,  under  the 
influence  of  Franklin,  pledged  themselves  to  exemption  in  their 
treaty  with  Prussia  of  1785,  and  the  stipulation  to  that  effect  was 
renewed  in  1799  and  again  in  1828.     The  difference  between  the 
English  and  the  French  view  is  more  apparent  than  real,  for  no 
civilised  belligerent  would  now  capture  the  boats  of  fishermen 
plying  their  avocation  peaceably  in  the  territorial  waters  of  their 
own  State  ;  and  no  jurist  would  seriously  argue  that  their  immunity 
must  be  respected  if  they  were  used  for  warlike  purposes,  as  were 
the  smacks  belonging  to  the  northern  ports  of  France  when  Great 
Britain  gave  the  order  to  capture  them  in  1800."     By  Article  3 
of  the  Hague  Convention  (No.  XI,  1907),  it  is  provided  {inter  alia) 
that  "  vessels  employed  exclusively  in  coast  fisheries  .  .  .  together 
with  their  appliances,  rigging,  tackle,  and  cargo,  are  exempt  from 
capture."    Whether  a  ship  is  or  is  not  so  employed  must  always 
be  a  question  of  fact,  and  it  is  dif&cult  to  say  whether  one  bel- 
ligerent is  bound  by  this  rule  when  the  other  belligerent  is  not 
a  party  to  the  Hague  Convention.     On  the  whole,  however,  most 
countries  will  no  doubt  now  consider  that  bona  fide  coast  fishing 
vessels  are  exempt  from  capture,  even  though  they  belong  to  the 
enemy.      See  the  interesting  judgment  of  the  President  of  the 
Prize  Court  in  The  Berlin,  1914,  P.  265. 

Notice  of  Belligerency. 

It  was  felt  to  be  a  most  inequitable  principle  in  days  gone  by, 
when  the  modern  methods  of  communication  were  utterly  unknown, 
to  render  a  vessel  liable  to  capture  and  confiscation  if  she  had 
never  had  any  notice  at  all  of  the  existence  of  a  state  of  belligerency 
between  the  country  to  which  she  belonged  and  some  other  country. 
But  the  practice  was  never  uniform  as  to  treating  vessels  under 
such  conditions.  The  strict  rule  was  that  there  was  a  right  of 
capture  and  confiscation.  In  order  to  meet  this  difficulty,  Ai-ticle  3 
of  Convention  VI  of  the  Hague  Conference  of  1907  was  framed 
as  follows — 

"  Enemy  merchant  ships  which  left  their  last  port  of  departure 
before  the  commencement  of  the  war,  and  are  encountered  on 
the  high  seas  while  still  ignorant  of  the  outbreak  of  hostilities. 
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may  not  be  confiscated.    They  are  merely  liable  to  be  detained 
on  condition  that  they  are  restored  after  the  war  without  pay- 
ment of  compensation  ;  or  to  be  requisitioned,  or  even  destroyed, 
on  payment  of  compensation ;   but  in  such  case  provision  must 
be  made  for  the  safety  of  the  persons  on  board  as  well  as  the 
preservation  of  the  ship's  papers.     After  touching  at  a  port  in 
their  own  country  or  at  a  neutral  port,  such  ships  are  subject 
to  the  laws  and  customs  of  naval  war." 
The  question  involved  in  this  article  was  before  the  Prize  Court 
in  the  case  of  the  Perkeo,   1915,    112   L.T.  251,   a  German  ship 
captured  off  Dover  on  the  day  after  the  declaration  of  war  in  1914. 
The  Perkeo  knew  nothing  of  the  outbreak  of  hostilities  ;    but  at 
the  Hague  Conference,  Germany  had  refused  to  accede  to  the 
terms  of  Article  3  above  mentioned.     In  giving  his  decision  upon 
the  case,  the  President  of  the  Prize  Court  said  that   no   question 
of  the  Hague  Conference  arose,  seeing  the  attitude  that  Germany 
had  taken  up,  and  that  the  ordinary  rule  of  International  Law 
applied.    The  vessel  was,  therefore,  condemned  as  lawful  prize, 
and  she  was  ordered  to  be  appraised  and  sold.     On  the  same  day 
and  under  similar  conditions,  an  order  of  the  same  character  was 
made  against  another  German  vessel,  the  Else,  which  was  cap- 
tured off  Falmouth.    These  two  illustrations  make  the  position 
taken  up  by  Great  Britain  in  the  war  of  1914  perfectly  clear. 
As  far  as  Germany  was  concerned,  her  private  vessels  were  liable 
to  capture  anywhere,  except  in  neutral  waters — ^notice  or  no  notice. 
As  to  Austria,  the  case  was  different.     The  empire  of  Austria- 
Hungary  did  not  take  up  the  line  of  objection  which  Grermany 
adopted,  and  consequently  the  terms  of  Article  3  applied  to  any 
vessels  of  hers  which  were  captured  under  the  same  conditions. 
In  any  future  war,  then,  it  is  to  be  conceived  that  Article  3  of  the 
Hague  Convention  will  apply,  and  that  there  will  be  no  capture 
unless  there  has  been  a  notice  of  belligerency.     The  exception 
as  to  Germany  cannot  apply  to  any  other  State.    The  same  rule 
applies  to  the  cargo  of  a  vessel  as  to  the  vessel.      See  The  Miramichi, 
1915,  P.  71. 

Ships  in  Enemy  Ports. 

The  question  of  enemy  ships  upon  the  high  seas,  and  their 
liability  to  capture,  whether  they  have  had  notice  or  not  of  a 
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declaration  of  war,  having  been  dealt  with,  a  very  important 
matter  now  arises  for  consideration,  namely,  the  position  of  enemy 
ships  which  are  in  the  ports  of  the  other  belligerent  at  the  time 
of  the  outbreak  of  hostilities.  It  is  almost  impossible  to  exag- 
gerate the  seriousness  of  this  side  of  the  question  of  the  right  of 
capture  or  of  otherwise  dealing  with  the  ships  so  placed,  and  their 
cargoes,  as  it  is  obvious  that  it  must  have  a  very  wide  application 
in  the  case  of  the  greater  maritime  nations,  especially  so  when 
it  is  borne  in  mind  that  wars  now  break  out  very  suddenly ;  and, 
in  the  case  of  the  largest  ships,  there  might  be  insuperable  diffi- 
culties in  clearing  for  a  home  port  in  time  to  avoid  the  undoubted 
right  of  capture  which  exists,  according  to  the  strict  rules  of 
International  Law. 

The  Old  Practice. 

The  old  method  of  dealing  with  this  knotty  problem  cannot 
be  better  summarised  than  in  the  words  of  Professor  Lawrence. 
He  says  :  "In  the  eighteenth  century.  States  frequently  com- 
menced hostilities  at  a  time  when  their  ports  were  full  of  the 
enemy's  merchantmen,  which  they  seized  as  the  first  step  in  the 
active  operations  of  warfare.  The  famous  resignation  of  the 
elder  Pitt  in  1761  was  caused  by  his  inability  to  convince  his  col- 
leagues that  Spain  contemplated  war  with  England  and  their 
refusal  to  authorise  the  capture  of  Spanish  vessels  found  in  British 
waters.  But  commercial  interests  and  considerations  of  justice 
have  now  become  so  powerful,  that  belligerents  not  only  refrain 
from  seizure  in  the  circumstances  we  have  just  indicated,  but 
reverse  their  former  policy  and  give  time  for  merchant  vessels 
of  enemy  nationality  to  leave  their  ports  after  the  outbreak  of 
hostilities.  At  the  beginning  of  the  Crimean  War  in  1854,  a  period 
of  six  weeks  was  granted  by  both  sides  ;  and  in  the  case  of  the 
Russian  White  Sea  ports,  the  days  of  grace  were  made  to  date 
from  the  opening  of  the  navigation  at  the  break-up  of  the  ice, 
and  not  from  the  commencement  of  hostile  operations.  More- 
over, trading  vessels  on  their  way  to  enemy  ports  when  the  war 
began  were  allowed  to  enter  and  depart  unmolested  within  the 
specified  time.  Concessions  of  a  like  kind  were  made  to  each 
other  by  France  and  Prussia  in  1870,  and  by  Russia  and  Turkey 
in  1897."    It  may  be  added  that  the  practice  was  further  observed 
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in  the  war  between  the  United  States  and  Spain  in  1898,  and  in 
the  contest  between  Russia  and  Japan  in  1904. 

The  Modem  Practice. 

The  encroachment  upon  the  old  practice  of  indiscrimmate 
capture  just  noticed  can  scarcely  be  allowed  to  drop  out  of  exist- 
ence, and  Great  Britain  is  not  likely  to  be  the  Power  to  revert 
to  what  were  undoubtedly  the  recognised  rights  of  beUigerent 
States  according  to  the  strict  interpretation  of  International  Law. 
An  effort  was  made  at  the  Hague  Conference,  1907,  to  meet  this 
particular  state  of  affairs,  but  the  language  of  Convention  VI  is 
not  sufficiently  definite  to  make  it  a  matter  of  certainty  whether 
the  first  two  articles  have  been  accepted  as  really  binding  in  Inter- 
national Law.  Indeed,  the  President  of  the  Prize  Court  has  dis- 
tinctly left  it  open,  at  present,  whether  this  country  is  bound 
by  them. 

The  Hague  Convention. 

The  two  important  articles  to  which  reference  has  just  been 
made  are  as  follows — 

"  1.  When  a  merchant  ship  belonging  to  one  of  the  beUigerent 
Powers  is,  at  the  commencement  of  hostilities,  in  an  enemy 
port,  it  is  desirable  that  it  should  be  allowed  to  depart  freely, 
either  immediately  or  after  a  reasonable  number  of  days  of 
grace,  and  to  proceed,  after  being  furnished  with  a  pass,  direct 
to  its  port  of  destination  or  any  other  port  indicated  to  it. 
The  same  principle  applies  in  the  case  of  a  ship  which  has  left 
its  last  port  of  departure  before  the  commencement  of  the  war 
and  has  entered  a  port  belonging  to  the  enemy  while  still 
ignorant  that  hostilities  have  broken  out. 

"  2.  A  merchant  ship  which,  owing  to  circumstances  beyond 
its  control,  may  have  been  unable  to  leave  the  enemy  port 
within  the  period  contemplated  in  the  preceding  article,  or 
which  was  not  allowed  to  leave,  may  not  be  confiscated. 
The  belligerent  may  merely  detain  it,  on  condition  of  restoring 
it  after  the  war,  without  payment  of  compensation,  or  he  may 
requisition  it  on  condition  of  pa5dng  compensation." 


256 


MARINE  LAW 


I 


MARINE  LAW  AS  AFFECTED   BY  A  STATE  OF  WAR 


257 


Application  of  the  Convention. 

That  the  Hague  Conference  did  not  put  on  record  what  it  con- 
sidered to  be  a  rule  of  International  Law,  is  shown  by  the  use 
of  the  words  '*  it  is  desirable."  That  easily  explains  the  doubt 
of  the  President  of  the  Prize  Court  as  to  whether  these  two  articles 
were  binding  upon  this  country.  But,  nevertheless.  Great  Britain 
has  endeavoured  to  act  in  conformity  with  them  so  far.  Thus,  in 
the  London  Gazette  of  the  4th  August,  1914— the  date  of  the  out- 
break of  the  war  between  Great  Britain  and  the  German  Empire 
—there  was  an  order  in  Council  to  the  following  effect,  that  if  the 
British  Government  was  satisfied  that  the  German  Government 
had  granted  facilities  to  British  ships  in  German  ports  to  clear 
after  the  declaration  of  war.  Great  Britain  would  reciprocate  and 
aUow  a  stated  period  during  which  German  ships  might  complete 
their  loading— always  excepting,  of  course,  articles  which  were 
contraband  of  war— and  depart  without  molestation  of  any  kind. 
In  point  of  fact,  the  German  Government  did  not  give  any  such 
assurance,  and  the  point  was  fully  discussed  in  the  first  case  that 
came  before  the  Prize  Court  after  the  declaration  of  war,  and  is 
reported  in  the  case  of  The  Chile,  1914,  P.  212. 

The  Case  of  "The  Chile.*' 

The  Chile  was  a  German  sailing  ship,  of  the  port  of  Bremen, 
of  2,182  tons  gross  register,  which  arrived  at  the  port  of  Cardiff 
on  the  4th  August,  1914,  with  no  cargo,  but  she  had  665  tons 
of  rough  ballast.  War  broke  out  between  Great  Britain  and  the 
German  Empire  at  11  p.m.  on  the  4th  August,  and  on  the  foUowing 
day  the  ship  was  seized  whilst  in  port  by  the  Officer  of  Customs. 
The  ship  was  ordered  to  be  detained  pending  a  decision  upon 
various  points  raised  in  connection  with  the  case.  It  is  useless 
to  speculate  upon  what  might  have  happened  if  the  German 
Government  had  shown  its  willingness  to  come  to  some  reciprocal 
arrangement  as  to  the  treatment  to  be  accorded  to  British  ships 
in  German  ports  at  the  date  of  the  outbreak  of  the  war ;  but, 
under  the  circumstances,  it  was  made  perfectly  clear  that'  Great 
Britain,  whilst  claiming  that  she  had  full  rights  to  impose  the 
utmost  rigour  of  International  Law,  was  ready  to  accord  the 
utmost  courtesy  and  fair  treatment  to  those  countries  which  are 
in  a  state  of  war  with  her.    Put  shortly,  it  is  as  follows  :   If  the 


vessels  of  a  hostile  country  are  in  British  ports  at  the  moment 
when  war  breaks  out,  they  will  be  allowed  a  reasonable  time  for 
leaving  the  same,  provided  that  a  reciprocal  courtesy  is  granted 
by  the  enemy  country,  that  is,  that  British  ships  are  allowed 
to  leave  enemy  ports  within  a  stated  period.  If  this  reciprocity 
is  not  allowed.  Great  Britain  will  then  claim  the  right  accorded 
by  International  Law  to  capture  and  detain  enemy  vessels  in  her 
ports,  but  will  delay  giving  any  decision  as  to  their  ultimate  fate 
until  the  conclusion  of  the  war.  If,  in  the  meantime,  these  vessels 
are  utilised  in  any  way  by  the  Government,  such  use  will  be  upon 
terms.  As  to  the  meaning  of  the  word  "  port  "  with  reference 
to  capture,  see  The  Mowe,  1915,  P.  1,  and  The  Belgia,  1915,  31 
T.L.R.  49. 

The  Flag  Decisive. 

Always  premising  that  the  ship  is  flying  her  proper  flag,  that 
flag  is  decisive  as  to  the  nationality  of  the  ship.  In  the  case  of 
Great  Britain,  no  difficulty  can  ever  arise  upon  a  question  of  this 
character.  A  British  ship  cannot  be  owned  except  by  British 
subjects— natural  born,  or  naturalised.  It  has  been  already 
pointed  out  (ante,  p.  3),  that  by  Section  17  of  the  Nationality 
and  Status  of  Aliens  Act,  1914  (re-enacting  the  provisions  of 
Sect.  14  of  the  Nationalisation  Act,  1870).  aliens  have  no  right 
to  any  share  in  a  British  ship,  although  they  have  all  other  civil 
rights  of  a  non-political  character.  But,  even  in  this  respect, 
it  must  be  recollected  that  a  point  of  difficulty  has  arisen  when 
the  ship  is  owned  by  a  limited  company  which  is  domiciled  in  this 
country,  the  members  of  which  are  entirely  alien  subjects. 
It  would  appear  that  in  such  a  case  the  ship  is  British.  The  com- 
pany, in  English  law,  is  a  separate  entity  (Salomon  v.  Salomon, 
1897,  App.  Cas.  22),  and  as  such  is  entitled  to  all  the  privileges 
which  are  enjoyed  by  a  company  composed  entirely  of  British 
subjects.  See  the  judgment  of  the  President  of  the  Prize  Court 
in  The  Tommi,  1914,  P.  251.  It  would  appear,  therefore,  that 
a  ship  which  flies  the  British  flag  is  a  British  ship,  whether  it  is 
owned  by  British  subjects,  or  by  a  British  company,  no  matter 
what  is  the  nationality  of  its  directors  and  shareholders.  See 
also  The  Poena,  1915,  112  L.T.  782.  But  the  iiile  as  to  the 
ownership  of  a  ship  which  prevails  in  this  country  is  not  miiversal. 
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For  example,  there  may  be  shareholders  in  a  German  ship  who 
are  not  German  subjects.  The  question  then  arises  :  How  do 
such  shareholders  stand,  provided  that  they  are  the  subjects 
of  a  neutral  State,  when  the  law  of  a  belligerent  country  allows 
foreign  shareholders  to  be  owners  or  part  owners  of  the  ship  of 
a  belligerent  State  which  is  captured  ?  The  answer  is  given  to  this 
query  by  the  decision  in  the  case  of  the  Marie  Glaeser,  1914,  P.  218. 
The  Marie  Glaeser  was  a  German  ship,  which  was  captured  on  the 
high  seas  shortly  after  the  declaration  of  war  between  England 
and  Germany,  and  was  brought  into  port  as  a  prize.  When  the 
question  of  her  condemnation  came  before  the  Prize  Court,  certain 
British  shareholders  came  forward  and  claimed  to  be  heard,  seeking, 
of  course,  to  be  indemnified  for  the  losses  which  they  had  sustained. 
It  was,  however,  pointed  out  that  their  rights  as  individuals  had 
been  sunk  when  they  became  identified  with  an  enemy  ship  as 
a  whole,  which  was  a  proper  subject  for  capture  and  condemnation. 
Theoretically,  and  in  strict  accordance  with  International  Law, 
the  ship  alone  is  considered,  just  as  in  the  case  of  a  foreign  joint 
stock  company  carrying  on  a  branch  business  in  this  country 
during  a  war ;  it  is  not  the  persons  who  are  the  shareholders  who 
are  to  be  considered,  but  the  domicil  of  the  company  itself  and 
the  place  where  it  carries  on  its  main  operations.  If,  there- 
fore, an  enemy  ship  is  captured  and  condemned,  the  shareholders 
— ^British  or  neutral — ^have  no  claim  in  law  to  any  compensation 
whatever.  There  is,  nevertheless,  a  gleam  of  hope  for  Brtiish 
shareholders  under  such  circumstances,  but  this  is  entirely  due 
to  the  clemency  of  the  Crown.  If,  in  the  long  run,  they  can  put 
forward  a  reasonable  claim,  the  British  Government  will,  without 
doubt,  compensate  them  for  the  loss  occasioned  by  the  capture 
and  condemnation  of  the  ship.  But  an5d;hing  of  this  kind  will 
be  done  as  an  act  of  grace  and  not  in  recognition  of  any  right. 
It  is  conceivable  that  friction  might  easily  arise  if  there  was  a 
tendency  to  carry  this  bounty  too  far,  for  neutral  shareholders 
might  argue  that  they  ought  to  be  treated  with  similar  consideration. 
The  question  is  not  yet  settled,  and  it  will  be  the  business  of 
practical  politicians  to  evolve  some  sensible  and  fair  rule  which 
will  adjust  the  rights  of  those  persons  outside  the  enemy  country 
who  are  part  owners  in  an  enemy  ship,  without  appearing  to  give 
undue  preference  in  any  one  direction. 


Mortgagees  of  Enemy  Ship 

It  has  now  been  made  quite  clear  that  neither  British  nor  neutral 
shareholders  in  a  ship  flying  the  enemy  flag  have  any  right  to 
consideration  in  International  Law,  so  far  as  compensation  is 
concerned,  although  the  former  may,  perhaps,  rely  with  fair  hope 
upon  the  bounty  of  the  Crown  when  an  enemy  ship  is  captured 
and  condemned  by  a  British  Prize  Court.  It  now  appears  that 
the  mortgagees  of  an  enemy  ship,  whether  British  subjects  or 
neutrals,  are  in  no  more  favourable  position  than  shareholders. 
If  the  ship  is  captured  and  condemned,  the  security  of  the  mort- 
gagees is  lost.  Students  of  International  Law  might  have  been 
quite  ready  to  accept  this  upon  the  authority  of  Professor  Westlake, 
who  says — ^International  Law,  Part  II,  p.  169 — "  If  a  ship  sails 
under  the  enemy  flag,  the  character  which  her  owner  or  any  of 
her  part  owners  may  have  as  individuals  is  immaterial.  By 
accepting  the  flag  they  have  placed  themselves  under  its  pro- 
tection ;  if  that  fails  them,  she  may  be  captured  and  will  be  con- 
demned, and  no  share  which  a  friend  may  have  in  her  will  be  saved. 
A  mortgage  or  lien  on  a  ship  sailing  under  the  enemy's  flag, 
whether  it  arises  by  contract  or  by  law  as  a  factor's  lien — ^unless 
it  is  a  general  law  of  the  mercantile  world,  as  that  which  gives 
the  lien  of  freight — ^is  treated  as  a  part  interest  in  the  ship  and 
is  not  saved  from  the  condemnation."  But  this  clear  statement 
lacked  the  force  of  judicial  authority.  Now,  however,  it  has  been 
given  in  a  most  lucid  and  effective  manner  in  the  judgment  of  the 
President  of  the  Prize  Court  in  the  case  of  the  Marie  Glaeser, 
1914,  P.  218. 

The  Case  of  the  "Marie  Glaeser." 

This  vessel  was  captured  on  the  high  seas  on  the  day  after  the 
declaration  of  war  with  the  German  Empire.  She  was  fl)dng  the 
Grerman  flag ;  but  when  the  case  of  the  ship  came  up  for  con- 
demnation before  the  Prize  Court,  certain  Dutch  mortgagees 
urged  that  the  purchase  money  realised  by  the  sale  of  the  ship 
should  be  set  aside,  so  as  to  meet  the  claims  of  the  mortgagees, 
who  were,  of  course,  neutrals.  It  was  urged  by  counsel  for  the 
mortgagees  that  the  mortgage  was  thoroughly  bona  fide,  having 
been  executed  in  1905,  and  not  merely  just  before  the  outbreak 
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of  war ;  that  there  was  no  precedent  exactly  in  point ;  and  that 
the  mortgage  should  be  treated  as  being  on  the  same  footing  as 
neutral  goods  found  upon  an  enemy  ship,  which  were  not  liable 
to  capture  in  accordance  with  the  terms  of  the  Declaration  of 
Paris,  1856,  to  which  reference  will  be  made  later  on.  The  Presi- 
dent of  the  Prize  Court  dismissed  the  claim,  declaring  it  to  be 
altogether  untenable  upon  any  accepted  principle  of  International 
Law.  The  learned  and  lucid  judgment  of  the  judge  is  worthy 
of  the  most  careful  consideration,  and  there  can  be  little  doubt 
that  this  case  will  stand  out  prominently  for  many  years  as  one 
of  the  great  leading  cases  in  connection  with  modern  International 
Law.  It  is  in  accordance  with  the  same  principle  that  the  Prize 
Court  will  refuse  to  recognise  the  claim  of  a  British  or  neutral 
pledgee  of  the  cargo  on  an  enemy  ship,  the  property  of  which 
is  in  an  enemy  subject  {The  Odessa,  1915,  P.  52). 

Other  Claims  upon  an  Enemy  Ship. 

The  owners,  the  individual  shareholders,  and  the  mortgagees 
having  been  thus  disposed  of  it  remains  only  to  add  a  few  words 
— so  far  as  the  ship  itself  is  concerned — ^as  to  any  claims  made 
against  it.  As  a  general  rule,  when  necessaries  are  supphed  to 
and  various  disbursements  made  for  the  benefit  of,  a  ship,  a  lien 
attaches  to  the  ship  in  respect  of  the  same.  From  the  judgment 
to  which  reference  has  just  been  made,  it  will  be  seen  that,  in 
strict  law,  creditors  with  respect  to  necessaries  and  disbursements 
are  in  exactly  the  same  position  as  other  persons  claiming  any  lien 
upon  the  vessel.  They  have  no  rights  at  all  when  the  ship  is  one 
flying  the  enemy  flag,  and  the  ship  has  been  captm"ed  and  con- 
demned. But  if  the  creditors  are  British  subjects  who  are  able 
to  make  out  a  bona  fide  claim,  the  Crown  may  of  its  bounty  pay 
the  money  that  is  owing,  although  the  Prize  Court  will  not  of 
itself  interfere  and  make  any  order  in  the  matter.  It  was  stated 
in  the  case  of  the  Marie  Glaeser  (ubi  sup.)  that  the  Crown  had, 
of  its  boimty,  allowed  in  the  past  claims  for  necessaries  when 
properly  made  by  British  subjects,  and  that  there  was  no  desire 
to  depart  from  the  practice  which  was  in  accordance  with  what 
was  stated  by  Lord  Stowell  in  the  case  of  The  Belvidere,  1813, 
1  Dods.  353. 


Goods  at  Sea. 

International  Law  was  at  one  time  just  as  imcompromising  as 
to  goods  found  on  an  enemy's  ship  as  to  the  ship  itself.  Not  only 
the  ship,  but  also  the  whole  of  its  cargo,  was  hable  to  confiscation, 
no  matter  who  was  the  owner  of  the  goods.  It  went  even  further 
than  this,  by  recognising  the  right  of  the  confiscation  of  enemy 
goods  when  found  on  a  neutral  vessel,  though  this  right,  for 
obvious  reasons,  was  not  always  pushed  to  its  extreme  length. 
At  an  early  stage,  however,  there  was  a  suggestion  put  forward 
in  some  quarters  that  a  broad  distinction  should  be  made  between 
the  ships  only — ^that  an  enemy  ship  should  be  liable  to  capture 
with  everything  upon  her,  and  that  a  neutral  ship  should  be  entirely 
free,  always  excepting  contraband  of  war.  The  demand  was 
summed  up  in  a  sort  of  old  jingle  :  "  Free  ships,  free  goods ; 
enemy  ships,  enemy  goods."  Then,  again,  as  already  referred  to, 
for  more  than  a  century  there  have  been  powerful  advocates  who 
have  desired  to  aboUsh  altogether  the  right  of  capture  of  private 
property  at  sea.  From  a  moral  point  of  view,  there  is  much  to 
be  advanced  in  favour  of  its  complete  exemption.  From  a  political 
point  of  view,  so  far  at  least  as  Great  Britain  is  concerned,  there 
is  everything  to  be  said  against  it ;  and  Great  Britain  has  stead- 
fastly set  her  face  against  accepting  the  doctrine  in  its  entirety, 
since  the  right  of  captme  at  sea  has  been,  and  must  remain,  her 
most  powerful  weapon  of  offence  in  any  war  waged  with  a  mari- 
time power.  And  if  "  necessity  "  is  to  be  the  test  of  International 
Law  in  the  future,  she  will  not  be  likely  to  go  beyond  what  was 
conceded  by  the  Declaration  of  Paris,  1856.  For  reasons  already 
stated,  namely,  the  lack  of  universal  acceptance  of  the 
principal  Powers  concerned,  the  Hague  Convention  cannot  be 
considered  to  have  the  force  of  International  Law.  Great  Britain 
never  assented  formally  to  the  Declaration  of  London,  although 
she  was  ready  to  accept  some  of  its  principles  in  the  early  stages  of 
the  War  of  1914.  Except,  therefore,  in  so  far  as  there  have  been 
modifications,  the  strict  rule,  as  interpreted  by  EngHsh  Prize  Courts, 
is  still  the  same  as  ever,  namely,  enemy  goods  can  be  captured 
anywhere  on  board  ship,  even  though  the  ship  is  flying  the  flag  of 
a  neutral  country,  though  not  in  the  territorial  waters  of  a  neutral ; 
and  neutral  goods  can  always  be  captured  if  on  board  an  enemy  ship.  * 

*  See  note  on  p.  278. 
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Declaration  of  Paris. 

At  the  beginning  of  the  Crimean  War,  1854,  England  and  France 
agreed  to  modify  the  strict  rule  just  named  and  to  grant  immunity 
to  enemy  goods  in  neutral  ships.  And  this  principle  was  embodied 
at  the  end  of  the  war  in  the  Declaration  of  Paris,  1856,  to  which 
all  maritime  nations  not  represented  at  the  Congress  of  Paris, 
when  the  terms  of  the  Treaty  of  Paris  were  settled,  were  after- 
wards invited  to  accede.  The  second  and  the  third  of  the  rules 
of  the  Declaration  are  those  which  particularly  affect  the  point 
under  discussion.  By  the  former,  it  is  provided  that  the  neutral 
flag  covers  enemy  goods,  with  the  exception  of  contraband  of 
war ;  and  by  the  latter,  neutral  goods,  with  the  exception  of 
contraband  of  war,  are  not  hable  to  capture  under  the  enemy  flag. 
Putting  aside  for  the  moment  the  question  of  contraband  of  war, 
the  principle  of  "  free  ships,  free  goods  "  has  been  fully  adopted 
by  all  those  who  have  acceded  to  the  Declaration ;  whilst  that 
of  "  enemy  ships,  enemy  goods  "  has  been  utterly  discredited. 

Is  the  Declaration  of  Paris  a  Part  of  International  Law  ? 

This  question  arises  because  four  countries  possessing  a  sea 
coast  did  not  give  in  their  formal  adherence  to  the  Declaration 
of  Paris.  The  four  are  the  United  States,  Spain,  Mexico,  and 
Venezuela.  But  as  Professor  Hall  says  in  his  International  Law 
(p.  693)  :  "  The  United  States  announced  at  the  beginning  of  the 
Civil  War  and  in  1898  (i.e.  at  the  outbreak  of  the  war  with  Spain) 
that  they  would  give  effect  to  the  principle  during  the  continuance 
of  hostihties.  In  the  latter  year,  Spain,  while  reiterating  that  she 
was  not  bound  by  the  Declaration  of  Paris,  gave  orders  for  the 
observation  of  the  rules  that  (a)  a  neutral  flag  covers  the  enemy's 
goods,  except  contraband  of  war ;  and  (b)  neutral  goods,  except 
contraband  of  war,  are  not  Hable  to  confiscation  under  the  enemy's 
flag.  Although,  therefore,  the  freedom  of  enemy's  goods  in  neutral 
vessels  is  not  yet  secured  by  a  unanimous  act,  or  by  a  usage  which 
is,  in  strictness,  binding  on  all  nations,  there  is  little  probability 
of  reversion  to  the  custom  which  was  at  one  time  universal,  and 
which  till  lately  enjoyed  a  superior  authority."  It  will  be  recol- 
lected that  attention  has  been  akeady  called  to  the  fact  that  the 
President  of  the  Prize  Court  has  expressed  doubts  as  to  how  far 
the  Hague  Conventions  are  binding  as  International  Law.    These 
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two  things  combined  only  serve  to  accentuate  the  doubtful  nature 
of  the  rules  as  to  the  intercourse  of  nations  during  a  period  of  war. 
It  is  to  be  expected,  however,  that  the  principles  laid  down  in  the 
Declaration  of  Paris  will  be  so  fuUy  observed,  that  eventually 
they  will  become  of  universal  sanction. 

English  Ships  and  Enemy  Goods. 

It  is  important  to  notice  that  the  exemption  from  capture  under 
Rule  3  of  the  Declaration  of  Paris  is  confined  to  enemy  goods 
under  a  neutral  flag.  If  an  enemy  vessel  carrying  enemy  goods 
is  captured,  both  vessel  and  cargo  are  lawful  prize.  If  a  neutral 
ship  is  carrying  goods  which  are  the  property  of  an  enemy— pro- 
vided, of  course,  they  are  not  contraband  of  war— the  goods  are 
not  liable  to  confiscation.  But  if  it  is  an  English  ship  which  is 
carrying  the  goods  of  an  enemy,  the  rule  does  not  apply.  This 
point  came  up  expressly  in  the  English  Prize  Court  on  the 
24th  September,  1914,  in  the  case  of  The  Tanagra  (not  reported), 
a  British  vessel,  which  had  a  cargo  of  goods  shipped  from  South 
America  to  a  person  in  Hamburg.  The  cargo  was  condemned. 
This  is,  of  course,  nothing  more  than  a  strict  application  of  the 
rule  of  International  Law  akeady  referred  to  :  that  enemy  goods 
on  the  high  seas,  except  in  neutral  waters,  are  always  liable  to 
confiscation  unless  they  are  being  carried  upon  a  vessel  which  sails 
under  a  neutral  flag,  that  is,  a  flag  which  is  one  other  than  that 
of  either  of  the  beUigerents.  As  to  the  position  of  affairs  when 
enemy  goods  have  been  shipped  on  a  British  vessel  before  the 
declaration  of  war,  and  afterwards  captured,  see  The  Miramichi, 

1915,  P.  71. 

In  using  the  term  "  enemy  goods,"  it  is  to  be  understood  that 
the  words  are  confined  to  what  are  generally  classed  as  "  goods, 
wares,  or  merchandise."  Thus,  where  a  submarine  signalling 
apparatus  was  attached  to  an  enemy  ship  and  had  been  leased 
by  a  neutral  to  the  shipowners,  it  was  held  that  this  apparatus 
did  not  come  within  the  definition  of  "  neutral  goods  "  so  as  to 
be  protected  by  Rule  3  of  the  Declaration  of  Paris  (The  Schlesien, 
1915,  112  L.T.  353). 

Capture  on  Sea  or  on  Land. 

It  will  be  recollected  that,  according  to   the   strict   rules   of 
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International  Law,  the  capture  of  enemy  property  must  be  made  at 
sea  or  in  port,  so  as  to  entitle  the  Crown  to  ask  for  the  condemna- 
tion of  the  ship.  The  right  of  capture  on  land  is  one  that  cannot 
be  upheld  in  International  Law.  An  interesting  case  bearing 
upon  this  question  is  that  of  The  Roumanian,  1915,  P.  26,  the 
facts  of  which  were  as  follows  :  A  cargo  of  petroleum  in  bulk 
owned  by  a  German  company,  was  shipped  on  board  a  British 
vessel  which  sailed  from  a  neutral  port  for  a  German  destination 
before  the  outbreak  of  hostilities  between  England  and  Germany. 
Whilst  on  its  voyage  the  ship  was  directed  to  proceed  to  a  British 
port,  where  the  oil  was  discharged  into  the  tanks  of  a  British  com- 
pany owning  the  wharf.  When  the  greater  part  of  the  oil  had 
been  discharged,  the  officer  of  the  Customs  gave  notice  to  the 
master  of  the  vessel  that  the  whole  of  the  cargo  of  oil  was  placed 
imder  detention,  not  only  that  which  was  still  on  board,  but  also 
that  which  had  been  already  pumped  into  the  tanks.  The  Crown 
claimed  the  whole  of  the  oil  as  prize,  and  asked  for  its  condemna- 
tion. The  cargo  owners  resisted  the  claim  on  the  ground  that 
the  tanks  were  "  on  land  "  and  not  "  in  port,"  and  that  the  matter 
was  not  within  the  jurisdiction  of  the  Prize  Court.  It  was  held 
that  the  tanks  were,  in  effect,  oil  warehouses,  and  that  warehouses 
were  included  in  the  definition  of  a  "  port  "  ;  that  the  whole  of 
the  oil,  whether  in  the  tanks  or  on  board  the  ship,  was  maritime 
prize  as  the  property  of  the  enemy ;  and  that  the  Prize  Court 
had  authority  to  condemn  it  as  such.  It  was  also  held  in  this 
case  (though  the  point  is  not  particularly  relevant  to  the  subject 
at  present  imder  discussion)  that  as  the  company  owning  the  oil 
was  registered  and  had  its  principal  place  of  business  in  Germany, 
it  must  be  treated  as  an  alien  enemy,  even  though  the  majority 
of  the  shareholders  were  the  subjects  of  neutral  or  allied  countries. 

Allies*  Ships  and  Allies'  Goods. 

The  pecuhar  combination  of  combatants  on  either  side  in  the 
Great  European  War  gave  rise  to  an  interesting  case  which  was 
connected  with  trading  with  the  enemy,  and  which  came  before  the 
Prize  Court  in  1915— JA^  Panariellos,  1915,  112  L.T.  777.  Prior 
to  the  outbreak  of  war  between  England  and  Germany,  a  French 
company  contracted  to  sell  certain  goods  to  a  German  firm.  The 
goods  were  shipped  at  a  neutral  port  in  a  neutral  ship.    The  goods 
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were  not  contraband  of  war,  and  the  property  in  them  always 
remained   in  the   French  company.    The   ship  sailed   after   the 
declaration  of  war  and,  instead  of  proceeding  to  the  named  German 
port,  made  her  way  to  a  British  port.    The  goods  were  then  seized, 
and  the  Crown  claimed  the  proceeds.    It  was  held  that,  although 
the  French  company  had  acted  honestly  and  bona  fide  in  the  trans- 
action, what  had  been  done  constituted  trading  with  the  enemy 
after  the  outbreak  of  war ;    and  that  as  they  were  citizens  of  a 
State  in  alliance  with  Great  Britain,  the  goods  were  confiscable 
in  the  same  manner  as  the  goods  of  a  British  citizen  would  have 
been  under  similar  circumstances.     In  his  judgment,  the  President 
of  the  Prize  Court  laid  down  the  following  rules  as  being  applicable 
to  trading,  according  to  International  Law,  after  the  outbreak 
of  war  between  States  :    (1)  All  commercial  intercourse  between 
citizens  of  the  belligerents  ipso  facto  becomes  illegal,  unless  it  is 
expressly  allowed  or  licensed  by  the  head  of  the  State  ;   (2)  where 
a  belligerent  State  has  allies,  the  citizens  of  all  the  allied  States 
are  under  the  same  obligations  to  each  of  the  allied  States  as  its 
own  subjects  would  be  to  a  single  belligerent  State  as  regards 
commercial  intercourse  with  the  enemy;    (3)  where  such  illegal 
intercourse  is  proved  to  exist  between  allied  citizens  and  the 
enemy,  their  property  engaged  in  such  intercourse,  whether  ship 
or  cargo,  is  subject  to  capture  by  any  allied  belligerent,  and  is 
subject  to  condemnation  in  that  beUigerent's  own  Prize  Courts  ; 
(4)  when  such  intercourse,  in  fact,  takes  place,  the  property  of 
the  persons  engaged  in  it  is  confiscable,  whether  they  were  acting 
honestly  and  with  bona  fides  or  not. 

Transfer  of  Ships  and  Cargoes. 

It  is  obvious  that  when  circumstances  are  such  that  there  is  a 
possibility  of  war  breaking  out  between  different  countries,  and 
the  ships  and  cargoes  of  the  opposing  parties  are  either  in  enemy 
ports  or  on  the  high  seas,  and  are,  therefore,  liable  to  seizure, 
efforts  will  undoubtedly  be  made  to  defeat  the  rights  of  capture 
and  condemnation  given  to  beUigerents  by  International  Law; 
by  transfer  or  otherwise.  Whether  a  bona  fide  transfer  has  or 
has  not  taken  place,  so  as  to  vest  the  property  in  a  ship  or  its 
cargo  which  belonged  to  an  enemy  or  a  neutral,  is  a  question  of 
fact,  which  will  depend  upon  the  particular  circumstances  of  the 
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case.      See    The   Tommi,   1914,   P.   251  ;    The  Miramichi,    1915, 
P.  71 ;    The  Southfield,  1915,  31  T.L.R.  577. 

Freight  upon  Capture. 

In  a  former  chapter  it  was  pointed  out  that  the  contract  of 
freight  was  a  complete  one,  and  that  unless  the  goods  shipped 
were  carried  to  their  destination,  there  was  no  right  to  claim  the 
freight.  In  times  of  war,  however,  if  a  British  vessel  is  diverted 
from  any  cause  from  its  appointed  voyage,  the  Prize  Court  may 
order  a  proportionate  amount  of  freight  to  be  paid  to  the 
shipowner.    See  The  Juno,  1915,  112  L.T.  471. 

Right  of  Requisition. 

Where  a  cargo  is  captured,  even  before  there  has  been  any 
condemnation,  the  Crown  has  an  inherent  right  to  requisition  the 
same  for  any  purpose.  This  point  was  formerly  considered 
doubtful,  but  it  was  held  to  be  quite  lawful  in  the  case  of  The 
Zamora,  1915,  31  T.L.R.  513. 

Contraband  Goods. 

Reference  has  been  made  more  than  once  to  contraband  goods, 
and  it  is  now  necessary  to  inquire  what  they  consist  of  and  how 
they  affect  the  ship  which  carries  them.  Speaking  roughly,  con- 
traband may  be  said  to  cover  those  articles  which  are  of  such  a 
character  as  to  be  useful  to  a  beUigerent  in  the  prosecution  of 
hostihties.  It  is  obvious  at  once  that  there  never  could  be  any 
unanimity  amongst  the  nations  as  to  what  things  are  to  be  included 
in  the  category  of  contraband.  And  as  science  advances  and  new 
discoveries  are  made,  certain  articles  which  would  have  been 
excluded  even  a  generation  ago  are  continually  being  placed  upon 
the  provisional  list.  Grotius,  in  his  work  "  De  Jure  Belli  et  Pacis," 
placed  all  commodities  under  three  heads  :  "  There  are  some 
objects,"  he  says,  "  which  are  of  use  in  war  alone,  as  arms  ;  there 
are  others  which  are  useless  in  war,  and  which  serve  only  for  pur- 
poses of  luxury ;  and  there  are  those  which  can  be  employed, 
both  in  war  and  in  peace,  as  money,  provisions,  ships,  and  articles 
of  naval  equipment."  Of  these,  the  first  have  always  been  con- 
traband ;  the  second,  never ;  and  as  regards  the  third,  res 
ancipitis  usus,  the  circumstances  of  the  particular  war  and  the 


peculiar  position  of  the  belligerents  must  be  considered.    If  Inter- 
national Law  was  founded  upon  a  more  secure  basis,  there  would 
be  less  difficulty  than  there  is  at  present  as  far  as  the  third  head 
is  concerned.       In  modern  times  some  countries  have  declared 
at  an  early  stage  of  hostihties,  what  articles  they  wiU  consider 
to  be  contraband ;   and,  although  there  may  be  murmurings  and 
protests  from  neutral  traders  and  from  the  opposing  nations, 
if  the  declarant  is  strong  enough,  or  thinks  that  he  is  strong 
enough,  to  maintain  his  standpoint,  for  that  particular  war  these 
articles  will  be  held  to  be  contraband  and  liable  to  be  treated 
as  such.    From  what  has  just  been  stated,  it  wiU  be  seen  that 
no  general  rule  can  be  laid  down  upon  this  subject.     When  war 
has  broken  out,  things  which  were  at  first  considered  perfectly 
innocent  may  become  contraband.    An   attempt  was    made    by 
the  Declaration  of  London  to  come  to  some  agreement    as    to 
contraband  ;  but  as  the  Declaration  is  not  a  part  of  International 
Law,  its  provisions  are  merely  suggestions.    Great  Britain  declined 
to  accept  the  Declaration. 

Right  of  Confiscation. 

From  what  has  been  already  stated,  it  is  clear  that  if  contraband 
of  war  is  found  upon  an  enemy  ship  that  is  captured,  the  contra- 
band goods  are  confiscated,  whether  they  are  the  property  of  an 
enemy  subject  or  of  a  neutral.     And  as  an  exception  to  the  rule 
which  exempts  from  capture  goods  which  are  found  upon  a  neutral 
vessel,  contraband  goods,  if  destined  directly  or  indirectly  for  the 
enemy,  are  also  liable  to  confiscation.    This  brings  in  the  doctrine 
of  what  is  known  as  "  continuous  voyage."    Thus,  a  neutral  vessel 
may  be  engaged  in  carrying  goods  to  a  neutral  country  and,  if  the 
neutral  country  was  their  true  destination,  no  harm  might  accrue. 
But  if  it  is  conclusively  proved  that  the  goods  are  intended  for 
an  enemy  destination,  the  right  of  capture  arises,  since,  although 
there  is  the  intervention  of  a  neutral,  the  true  destination  is  to  be 
reached  by  a  voyage  which  is  really  a  continuation  of  the  original 
one.     See  The  Springbok,  5  Wallace  1  ;   The  Kim,  1915,  P.  215. 
The  reason  for  a  rule  of  this  stringency  must  be  quite  obvious.  Any 
relaxation  would  be  seized  upon  with  avidity,  and  any  exception 
to  the  rigid  rule  of  confiscation,  when  the  articles  are  undoubtedly 
of  a  contraband  character,  would  enable  wars  to  be  carried  on 
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almost  indefinitely,  as  the  resources  of  an  enemy  might  be 
continually  replenished  from  all  kinds  of  sources.  The  rule  applies 
to  conditional  as  well  as  to  absolute  contraband. 

Can  a  Neutral  Ship  be  Condemned  ? 

So  far,  it  has  been  stated  that  the  penalty  in  the  case  of  a  neutral 
vessel  carrying  contraband  is  the  confiscation  of  the  contraband 
goods.  This  is  quite  a  modern  practice.  In  the  Middle  Ages, 
the  ship  carrying  contraband  was  invariably  condemned,  but  in 
the  interests  of  commerce  this  extreme  penalty  was  gradually 
mitigated.  There  axe  cases,  however,  in  which  the  ship  cannot 
escape  condemnation,  and  that  seems  to  be  so  when  the  ship  and 
the  forbidden  cargo  belong  to  the  same  owner.  The  reason  for 
this  stringency  is  quite  obvious.  If  a  shipowner  is  carrying  con- 
traband goods  destined  to  a  belligerent,  he  is  performing  an 
unneutral  service.  He  is,  in  fact,  assisting  one  of  the  parties 
engaged  in  hostihties  and,  as  such,  ceases  to  be  a  neutral.  On  this 
point.  Professor  Lawrence,  in  his  Principles  of  International  Law, 
writes  :  "In  that  case  the  ship  also  is  condemned  ;  and  if  the 
owner  of  the  contraband  articles  is  part  owner  of  the  ship,  his 
share  in  her  is  confiscated.  This  rule  proceeds  upon  the  principle 
that  '  when  a  man  is  concerned  in  an  illegal  transaction,  the  whole 
of  his  property  embarked  in  that  transaction  is  liable  to  confisca- 
tion * ;  and  leads  to  the  curious  result  that  a  neutral  may  carry 
the  contraband  goods  of  another  neutral  without  any  further 
penalty  than  the  loss  of  freight,  but  may  not  carry  his  own  con- 
traband goods  except  at  the  risk  of  the  loss  of  his  vessel.  It  applies 
to  innocent  goods  when  their  owner  owns  the  contraband  portion 
of  the  cargo.  The  French,  in  1778,  endeavoured  to  extend  it 
under  the  name  of  infection  or  contagion  of  contraband.  They 
held  that  if  three-quarters  of  the  cargo,  computed  in  value  and 
not  in  bulk,  were  contraband,  the  remaining  quarter,  and  the 
vessel  as  well,  became  infected  by  the  proximity  of  the  forbidden 
articles  and  were  hable  to  condemnation  without  regard  to  the 
circumstance  of  ownership.  But  this  ingenious  doctrine  has  been 
condemned  even  by  French  writers,  and  cannot  be  regarded  as 
part  of  International  Law."  By  the  Declaration  of  London,  it 
was  suggested  that  the  rule  of  confiscation  of  the  vessel  should 
apply  if  one-half  of  the  cargo  consists  of  contraband. 


Other  Rights  of  Confiscation. 

There  are  other  cases  in  which  it  is  considered  right  in  accord- 
ance with  the  rules  of  International  Law  to  condemn  and  to  con- 
fiscate a  vessel  which,  although  a  neutral,  is  found  to  be  carrying 
contraband  goods.    Thus,  if  fraudulent  devices  are  resorted  to 
when  a  ship  is  searched,  or  if  false  papers  are  produced,  or  if  there 
is  any  misrepresentation  as  to  the  destination  of  the  ship,  or  if 
other  similar  frauds  are  attempted,  in  strict  International  Law 
confiscation  of  the  ship  is  perfectly  aUowable.    The  practice  of 
some  countries  is  to  push  this  doctrine  to  an  extreme  hmit ;   but 
as  far  as  Great  Britain  is  concerned,  the  rule  of  the  Enghsh  Prize 
Court  may  or  may  not  be  that  which  was  laid  down  by  Lord 
Stowell  in  1798,  namely :    "  The  carrying  of  contraband  articles 
is  attended  only  with  the  loss  of  freight  and  expenses,  except  when 
the  ship  belongs  to  the  owner  of  the  contraband  cargo,  or  when 
the  simple  misconduct  of  carrying  a  contraband  cargo  has  been 
connected  with  other  malignant  and  aggravating  circumstances." 

Right  of  Search. 

In  order  that  a  ship's  cargo  may  be  examined,  there  must  be 
in  existence  a  power  of  visiting  the  vessel  and  inspecting  what  she 
is  carrying.    This  is  known  as  the  "  right  of  search,"  or,  as  it  is 
sometimes  called,  the  "  right  of  visit  and  search."     Apart  from 
any  treaty  granting  such  a  privilege,  this  right  of  search  can  never 
be  exercised  in  time  of  peace.    But  all  authorities  agree  that  the 
right  of  search  belongs,  by  the  common  law  of  nations,  to  bel- 
ligerents, but  to  beUigerents  only.     In  an  American  case,   the 
Mariana  Flora,  7  Wheaton,  37,    an  eminent  authority  on  Inter- 
national  Law,  Judge  Story,  said  that  the  right  "  was  aUowed  by 
the  general  consent  of  nations  in  time  of  war  and  limited  to  those 
occasions."     Until  the  year  1858,  Great  Britain  claimed  the  right 
of  visit  in  time  of  peace,  in  order  to  discover  the  real  nationaUty 
of  vessels  suspected  of  bemg  engaged  in  the  slave  trade.     But  it 
was  never  enforced  after  that  date,  and  consequently  the  statement 
above  may  now  be  accepted  as  the  recognised  practice  amongst 
civilised  nations.     Of  course,  it  is  almost  superfluous  to  say  that 
the  right  of  search  does  not  extend  beyond  the  private  merchant 
vessels  of  a  neutral.    Pubhc  vessels  are  always  exempt. 
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Procedure  on  Search. 

A  belligerent  vessel  may  chase  a  merchantman  under  false 
colours,  if  she  chooses  ;  but  she  can  do  nothing  in  the  way  of 
stoppage  or  search  until  she  has  declared  her  national  character. 
She  then  summons  the  merchantman  to  stop,  either  by  signaUing 
or  by  firing  a  warning  gun.  If  the  merchantman  disobeys  the 
summons,  the  consequences  may  be  exceedingly  serious.  But  if, 
as  almost  always  happens,  the  summons  is  obeyed,  the  captain 
of  the  belligerent  ship  sends  an  ofl&cer  in  imiform  on  board  the 
vessel  which  is  to  be  searched.  The  business  of  the  visiting  ofiicer 
is  to  question  the  master  of  the  vessel  and  to  examine  the  ship's 
papers.  If  there  is  the  slightest  ground  for  suspicion,  the  ofi&cer 
is  at  hberty  to  summon  his  boat's  crew  on  board  and  to  cause  a 
thorough  examination  to  be  made,  and,  if  his  suspicions  are  con- 
firmed, the  ship  may  be  seized  and  brought  before  a  Prize  Court 
for  the  purposes  of  a  thorough  inquiry  being  made.  Unneutral 
service  will  most  probably  lead  to  condemnation.  If,  on  the  other 
hand,  the  case  against  the  merchantman  is  not  made  out,  the 
owners  will  have  to  bear  the  expenses  of  detention  and  delay 
if  their  conduct  has  been  in  any  way  unreasonable,  by  reason  of 
resisting  search  or  giving  false  information,  or  acting  in  a  manner 
detrimental  to  the  rights  of  the  belligerent. 

Ship's  Papers. 

Reference  has  been  made  more  than  once  to  ship's  papers,  and 
a  list  of  them  is  given  in  Chapter  I  {ante,  p.  30).  If  the  papers  are 
all  in  order,  a  neutral  vessel  now  suffers  no  inconvenience,  under 
the  Declaration  of  Paris,  unless  she  is  carrying  contraband.  But  if 
the  ship's  papers  are  missing,  or  are  in  any  way  irregular,  the  ship 
may  be  captured  and  the  right  to  condemnation  or  otherwise 
will  be  decided  in  the  Prize  Court  of  the  captor.  Without  some 
strict  rule  of  this  kind  it  would  always  be  possible  for  a  neutral 
to  render  the  utmost  service  to  one  of  the  belligerents  in  case  of 
war,  and  so  to  prolong  or  to  alter  the  course  of  hostilities  to  an 
alarming  extent. 

Blockade. 

It  has  been  explained  how  carefully  the  rights  of  neutrals  are 
preserved  during  the  existence  of  hostihties,  and  how  International 
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Law  has  striven  to  confine  acts  of  violence  to  the  belligerents  alone. 
A  neutral  ship  can  trade  with  any  of  the  contendmg  nations,  unless 
the  cargo  consists  of  contraband  of  war,  without  let  or  hindrance. 
But  there  is  one  exception  to  this  rule,  and  it  comes  mto  force 
when  one  of  the  beUigerents  blockades  the  ports  of  an  opponent. 
The  rules  as  to  blockade  are  whoUy  of  maritime  ongin.    As  Pro- 
fessor  Lawrence,  in  his  Principles  of  International  I^w,  says  : 
"  On  land   it  is  always  an  offence  to  attempt  to  pass  through  the 
lines  of  an  army  without  permission ;  and,  if  they  happen  to  sur- 
round a  fortress,  the  operation  of  ordinary  rules  cuts  off  all  com- 
munication  between  it  and  the  outside  world.     At  sea,  however, 
passage  is  not  usually  interdicted ;   but  maritime  law  gives  to  a 
beUigerent  the  right  to  prevent  access  to  or  egress  from  a  port 
of  his  enemy  by  stationing  a  ship,  or  a  number  of  ships,  m  such 
a  position  that  they  can  intercept  vessels  attempting  to  approach 
or  leave  the  port  in  question." 

Effective  Blockade. 

The  recognition  of  this  right  to  put  a  stop  to  neutral  trading 
with  an  enemy  was  bound  to  lead  to  abuse,  and  efforts  were  made 
during  the  eighteenth  century  to  push  the  claims  of  a  beUigerent 
to  preposterous  lengths.    Some  nations  went  so  far  as  to  assert 
that  a  mere  declaration  that  certain  ports  were  blockaded  was 
sufficient  to  give  them  the  power  of  suppressing  all  neutral  com- 
merce, even  though  there  was  no  real  blockade  in  existence  at  all. 
This  state  of  affairs  reached  a  most  astonishing  pitch  in  the  fiist 
few  years  of  the  nineteenth  century,  during  the  period  of  the 
Napoleonic  Wars.    The  Orders  in  Council  of  Great  Britam  were 
undoubtedly  quite  unreasonable,  and  yet  they  met  theu  counter- 
part  in  the  Berlin  and  Milan  Decrees  of  Napoleon,  whose  object 
was  to  defeat  Great  Britain  in   an  economic  struggle  by  ngidly 
excluding  her  goods  from  the  Continent  of  Europe.     Again,  Great 
Britain  declared  all  ports  to  be  in  a  state  of  blockade,  which 
excluded  the  commercial  flag  of  this  country ;    whilst   France, 
on  the  other  hand,  placed  all  ports  of  Great  Britain  in  the  position 
of  blockaded  ports  when  her  fleet  had  been  practicaUy  driven 
from  the  seas.    It  is  no  wonder  that  neutrals  protested,  and  very 
rightly  so,  and  more  than  one  international  difiiculty  arose  through 
the  extravagance  of  the  claims  of  the  beUigerents.    The  history 
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of  the  struggle  against  this  species  of  tyranny  is  of  great  interest, 
but  it  is  sufi&cient  for  the  present  purpose  to  assert  that  all  diffi- 
culties of  this  kind  are,  presumably,  at  an  end.  The  fourth  article 
of  the  Declaration  of  Paris  has  bound  the  various  maritime  nations 
to  the  rule  that  blockades  to  be  recognised  must  be  effective,  that 
is,  if  a  state  of  blockade  is  asserted  to  exist  with  respect  to  any  port 
or  ports  of  a  coimtry  which  is  at  war,  the  blockade  must  be  main- 
tained by  a  naval  force  of  the  other  beUigerent  which  is  reasonably 
sufficient  to  enforce  the  order.  The  difficulties  of  maintaining  a 
blockade  under  present  conditions  of  maritime  warfare  are 
practically  insuperable. 

Running  the  Blockade. 

The  gains  in  the  past  from  risking  a  continuance  of  commercial 
relations  during  war  time  have  been  very  great  and,  if  a  state  of 
blockade  is  declared  during  any  future  war,  the  old  spirit  will 
no  doubt  reassert  itself  more  or  less.  But  the  conditions  are 
now  so  materially  altered  since  the  days  of  sailing  ships— the  fast 
cruisers  of  a  naval  power  possessing  so  preponderating  an  advan- 
tage over  the  ordinary  mercantile  marine — ^that  blockade-running 
will  be  very  much  less  in  evidence  than  it  was  even  half-a-century 
ago.  Very  few  words,  therefore,  must  suffice  to  state  the  rules 
of  International  Law  upon  this  point,  which  are  of  importance 
on  account  of  the  penalties  to  which  a  neutral  may  be  liable  for 
a  breach  of  the  blockade. 

Conditions  of  Liability. 

In  order  to  render  a  neutral  liable  for  any  penalties  in  connection 
with  blockade-running,  three  things  must  be  proved  as  conditions 
precedent  to  a  belligerent's  right  to  assert  his  claims  against  the 
neutral  ship.  These  have  been  very  well  put  by  Lord  Stowell 
in  his  judgment  in  the  case  of  The  Betsey,  1798,  1  Ch.  Rob.  93. 
In  that  case,  the  learned  Judge  said  :  "  On  the  question  of 
blockade,  three  things  must  be  proved  :  first,  the  existence  of 
an  actual  blockade  ;  second,  the  knowledge  of  the  party ;  and 
third,  some  act  of  violation  either  by  going  in,  or  by  coming  out, 
with  a  cargo  laden  after  the  commencement  of  the  blockade.'* 
The  first  two  of  these  three  questions  are  matters  of  fact.  If  there 
is  a  state  of  blockade  in  existence,  it  must  be  of  a  real  character. 


as  has  been  aheady  mentioned.  All  the  declarations  in  the  world 
are  of  no  real  legal  effect,  treating  International  Law  for  the 
moment  as  being  true  law,  unless  there  is  an  effective  blockade 
maintained  by  the  belligerent  party  declaring  it.  Again,  there 
must  be  a  proper  notification  sent  out  by  the  blockading  nation, 
and  it  must  be  brought  to  the  notice  of  all  neutrals.  How  this 
is  to  be  communicated  must  be  left  to  the  nations  concerned. 
Very  difficult  and  very  nice  points  have  arisen  as  to  the  third 
question,  and  the  practice  is  not  universal  in  respect  of  the  same. 
It  seems,  however,  that  blockade-running  does  not  consist  exclu- 
sively of  trying  to  enter  into  or  to  escape  from  a  blockaded  port ; 
but  the  penalties  attaching  to  a  neutral  ship  and  its  cargo  when 
engaged  in  the  project  begin  to  be  effective  when  the  neutral  ship 
starts  upon  her  voyage  and  continue— if  the  neutral  ship  does 
actually  manage  to  escape  from  the  blockaded  port— until  the 
vessel  reaches  her  destination,  unless,  in  the  meantime,  the  state 
of  blockade  has  come  to  an  end,  either  from  the  termination  of 
the  war  or  from  any  other  cause,  such  as  the  complete  defeat  and 
scattering  of  the  blockading  squadron.  A  neutral  ship  will  also 
be  freed  from  liability  to  capture  if,  during  the  voyage,  going  to 
or  returning  from  the  blockaded  port,  she  receives  information, 
although  incorrect,  from  a  source  beyond  suspicion,  that  the 
blockade  has  been  ended. 

Penalties  for  Blockade-Running. 

This  question  cannot  be  treated  of  more  concisely  than  by 
quoting  the  words  of  Professor  Hall:  "  As  a  general  rule,  the 
penalty  for  a  breach  of  blockade  is  the  confiscation  of  both  ship 
and  cargo  ;  but  if  their  owners  are  different,  the  vessel  may  be 
condemned  irrespectively  of  the  latter,  which  is  not  confiscated 
when  the  person  to  whom  it  belongs  is  ignorant  at  the  time  of 
shipment  that  the  port  of  destination  is  blockaded,  or  if  the 
master  of  the  vessel  deviates  to  a  blockaded  harbour.  If,  how- 
ever, such  deviation  takes  place  to  a  port  the  blockade  of  which 
was  known  before  the  ship  sailed,  the  act  is  supposed  to  be  in 
the  service  of  the  cargo,  and  the  comphcity  of  its  owner  is  assumed." 

Exceptions. 

There  are  a  few  exceptions  to  the  general  rule  just  stated. 
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Where  the  blockade  is  not  a  part  of  combined  land  and  sea  opera- 
tions, internal  means  of  transport  by  canals,  which  may  permit  a 
neutral  ship  to  reach  the  open  sea  at  a  point  which  is  not  blockaded, 
may  be  lawfuUy  used.  Again,  if  a  neutral  ship  is  driven  into  a 
blockaded  port  by  stress  of  weather  or  want  of  provisions,  so  as 
to  render  her  entrance  a  matter  of  unavoidable  necessity,  she  is 
not  liable  to  capture  ;  but  the  ship  must  not,  during  the  time 
that  she  is  in  the  blockaded  port,  attempt  to  dispose  of  any  of  her 
cargo  nor  take  in  fresh  cargo.  She  must  leave  the  port  in  the  same 
condition  as  she  entered  it,  unless  the  cause  of  entry  has  been  lack 
of  provisions.  Lastly,  the  right  of  a  beUigerent  to  exclude  neutral 
ships  is  confined  to  merchant  ships.  Neutral  men  of  war  are 
always  admitted  ;  but  it  is  the  opinion  of  many  authorities  that 
this  permission  is  granted  as  a  matter  of  courtesy  and  not  as  one 
of  right.  A  like  immunity  from  capture  is  sometimes  granted  to 
vessels  exclusively  engaged  in  postal  service,  and  to  vessels  employed 
in  carrying  home  distressed  seamen  when  engaged  by  the  minister 
of  the  neutral  State  to  which  the  seamen  belong. 

It  seems  quite  probable,  owing  to  the  difficulties  of  an  effective 
blockade  under  modern  conditions,  that  this  part  of  International 
Law  will  require  a  most  thorough  revision  in  the  near  future. 

Prize  Courts. 

It  would  be  altogether  inconsistent  with  well-recognised  prin- 
ciples of  legal  procedure  to  allow  rights  to  be  enforced  in  their 
entirety  without  the  persons  concerned  receiving  some  kind  of 
certificate  to  show  that  everything  had  been  carried  out  with 
regularity  and  in  order.  Summed  up  briefly,  the  law  is  that  enemy 
merchantmen  can  be  captured  anywhere  except  in  neutral  waters, 
that  is,  within  three  miles  of  the  low- water  mark  of  a  non-belligerent 
nation ;  that  enemy  cargo  is  always  confiscable  when  found  on 
enemy  merchantmen  which  have  been  captured  ;  that  contraband 
goods  may  always  be  seized,  if  they  have  an  enemy  destination, 
direct  or  otherwise  ;  and  that  neutral  merchantmen  endeavouring 
to  break  through  a  blockade  are  not  entitled  to  any  more  con- 
sideration than  enemy  merchantmen.  But,  after  capture,  there 
must  be  condemnation  by  a  recognised  court.  To  admit  the 
right  of  capture  and  to  allow  this  to  be  the  end  of  all  things 
would  lead  to  the  most  reprehensible  outrages.    Warfare  at  sea 


would  be  no  better  than  piracy.  It  is  the  procedure  in  a  Prize 
Court  regularly  estabUshed,  and  the  judgment  of  that  court  in  any 
particular  case,  which  differentiate  the  practice  of  International 
Law — ^as  far  as  maritime  matters  are  concerned — from  the 
unUcensed  action  of  a  pirate  pure  and  simple. 

Functions  of  Prize  Courts. 

The  chief  functions  of  Prize  Courts  may  be  said  to  consist  in 
inquiring  into  the  circumstances  of  capture  at  sea,  whether  of  ship 
or  of  cargo ;  in  giving  to  or  withholding  from  the  captors  the 
property  in  the  things  seized  ;  and  in  preserving  the  rights  of 
neutrals  in  cases  of  dispute.  Even  though  a  ship  and  its  cargo 
are  captured  at  sea  or  otherwise,  no  legal  property  passes  to  the 
captor  or  captors  until  the  ship  has  been  condemned.  Conse- 
quently, if  the  enemy  are  able  to  recapture  a  ship  before  she  is 
brought  into  port,  the  original  captor  has  no  ground  for  com- 
plaint, as  he  never  had  any  legal  property  in  the  vessel.  The 
original  owners  retain  their  property  by  what  is  known  as  the 
jus  posUiminii.  But  when  once  the  ship  has  been  brought  into 
port  and  a  Prize  Court  has  condemned  her,  the  ship  may  be  sold, 
and  the  property  in  the  same  passes  to  the  purchaser  ;  and  if  that 
purchaser  is  a  neutral,  the  origineJ  owner  has  no  claim  to  the  ship 
at  any  time.  She  becomes  the  ship  of  a  neutral  country,  and  is  only 
liable  to  capture  and  condemnation  by  any  belligerent  country, 
— ^not  by  the  original  individual  owner — ^if  she  is  engaged  in  ser- 
vices which  would  have  rendered  her  liable  to  capture  under  any 
circumstances.  As  to  the  proceeds  of  the  sale,  in  case  of  con- 
demnation, these  were  at  one  time  divided  amongst  the  crew  of 
the  captming  vessel  or  vessels ;  now  the  money  is  held  by  the 
State,  and  will  be  divided  amongst  a  much  larger  number  of  those 
who  are  engaged  in  actual  warfare.  This  is  only  plain  justice. 
Neither  a  battleship  nor  a  submarine  is  likely  to  be  the  actual 
captor  of  an  enemy  merchantmen  ;  but  the  services  performed 
by  each  of  them  may  easily  be  the  most  important  factor  in 
allowing  the  capture  to  be  made.  As  to  the  cargo  on  board  the 
captured  ship,  it  is,  as  Professor  Lawrence  says  :  "  Sometimes 
doubtful  whether  certain  property  really  belongs  to  an  enemy 
owner,  or  whether  the  capture  was  effected  in  a  place  where  war- 
like operations  may  be  carried  on ;  and  it  is  always  necessary  to 
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determine  the  exact  extent  of  the  proprietary  rights  accruing 
to  the  individual  captors.  It  follows,  therefore,  that  the  inter- 
vention of  a  court  is  highly  desirable,  even  in  cases  where  bel- 
ligerent property,  or  which  is  believed  to  be  such,  is  the  only 
subject-matter  concerned.  But  desirabihty  becomes  necessity 
when  neutral  rights  and  neutral  claims  are  involved.  Force  can- 
not control  the  relations  of  States  at  war  with  the  subjects  of 
Powers  which  take  no  part  in  the  contest.  They  may  be  con- 
demned to  lose  their  property  under  certain  circumstances,  but 
the  mere  fact  that  a  belligerent  has  succeeded  in  obtaining  and 
keeping  possession  of  it  does  not  give  him  a  right  to  it.  The  ques- 
tion whether  he  has  such  a  right  or  not  is  a  question  of  law  to  be 
settled  by  judicial  proceedings.',' 

Who  may  set  up  Prize  Courts. 

The  general  rule  is  that  all  civilised  belligerents  are  entitled 
to  establish  Prize  Courts  for  the  protection  of  neutral  subjects 
and  the  proper  adjustment  of  the  claims  of  captors.  The  actual 
area  of  the  State  is  of  no  consequence  in  strict  International  Law  ; 
and  as  Montenegro  has  a  sea-coast  and  is  a  belligerent,  that  country 
is  as  much  entitled  to  set  up  a  Prize  Court,  and  to  have  its  judg- 
ments respected  amongst  the  civilised  nations  of  mankind,  as 
Great  Britain  or  the  German  Empire.  But  no  neutral  country 
can  set  up  a  Prize  Court,  nor  can  such  a  Court  be  held  within  its 
territory  without  a  grave  breach  of  the  duties  prescribed  by 
neutrality.  If  one  of  the  beUigerents  attempted  to  set  up  such 
a  Court  in  neutral  territory,  it  would  be  an  outrage  of  the  worst 
kind  against  the  right  of  independence,  and  it  would  most  certainly 
arouse  an  outcry  which  no  nation  would  dare  to  face. 

Jurisdiction  of  Prize  Courts. 

Reference  has  been  made  aheady  to  one  of  the  functions  of  a 
Prize  Court,  but  it  may  be  advisable  to  give  in  a  sentence  or  two 
a  resume  of  the  jurisdiction  of  these  courts.  This  jurisdiction 
extends  over  all  captures  made  in  war  by  the  cruisers  of  the  bel- 
ligerent whose  court  is  in  question,  over  all  captures  made  on  land 
by  a  naval  force  acting  alone  or  in  conjunction  with  military  forces, 
and  over  seizures  made  afloat  prior  to  or  in  anticipation  of  war. 
The  jurisdiction  also  includes  all  matters  relating  to  recaptures, 


ransoms,  and  ransom  bills ;  and  questions  sirising  out  of  circum- 
stances affecting  freight  and  damage  when  a  capture  has  been 
made.  As  a  corollary  to  what  has  been  already  stated  in  con- 
nection with  the  setting  up  of  Prize  Courts  by  neutrals,  it  may 
be  stated  generally  that  the  courts  of  neutrals — ^that  is,  the  ordinary 
civil  courts  of  the  State — ^have  no  jurisdiction  over  the  captures 
of  belligerents.  There  are,  probably,  two  exceptions  to  this. 
In  the  first  place,  the  courts  of  a  neutral  State  can  exercise  their 
authority  when  a  capture  has  been  made  in  the  State's  own  terri- 
torial waters ;  and,  secondly,  they  are  entitled  to  interfere  when 
a  ship  belonging  to  a  belligerent  is  equipped  or  has  its  armaments 
augmented  within  the  territorial  waters  of  the  neutral  State. 

Procedure. 

When  an  ordinary  action  at  law  is  heard  in  our  courts,  the 
parties  to  the  case  are  determined,  and  the  issues  to  be  tried  are 
generally  clearly  defined.  In  the  Prize  Court,  however,  matters 
are  quite  different.  As  one  learned  writer  has  observed,  the 
inquiry  has  some  resemblance  to  a  coroner's  inquest — ^the  ship  is 
brought  into  port  and  the  court  sits  to  determine  whether  it  was 
lawfully  captured  or  not,  just  as  in  an  inquest  the  coroner  holds 
an  inquiry  to  determine  the  conditions  under  which  the  deceased 
came  by  his  death.  In  the  case  of  Great  Britain,  elaborate  Prize 
Court  Rules  have  been  promulgated,  and  these  will  guide  the  authori- 
ties and  practitioners  upon  all  points  connected  with  procedure. 
But,  speaking  generally,  the  whole  may  be  outlined  as  follows  : 
The  ship  having  been  brought  into  port  after  capture,  a  petition  is 
lodged  in  the  Prize  Court  asking  for  condemnation  or  detention, 
or  whatever  else  is  desired ;  and,  at  the  same  time,  certain  afi&- 
davits  are  filed,  setting  out  the  whole  facts  connected  with  the  case. 
The  ship's  papers  and  all  other  relevant  documents  are  deposited 
in  court.  A  public  notice  is  then  issued  calling  upon  any  person 
or  persons  having  claims  to  appear  in  court  to  support  the  same. 
The  case  then  comes  on  for  hearing  in  due  course.  Other  parties, 
allies  or  neutrals,  may  alwaj^  appear  and  advance  any  claims 
which  they  may  consider  they  are  entitled  to  put  forward.  When 
all  these  preliminaries  are  carried  out,  the  court  hears  arguments 
based  upon  the  claims  made,  and  judgment  is  given.  Unless  there 
is  something  in  the  procedure  fundamentally  at  variance  with  the 
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rules  of  International  Law,  the  judgment  of  a  Prize  Court  is  binding 
upon  aU  nations ;  and  the  sale  of  a  ship  or  a  cargo  after  con- 
demnation confers  a  good  title  upon  the  purchaser.  The  costs 
incurred  are  entirely  in  the  discretion  of  the  court. 

At  one  time  it  was  conceived  that  no  alien  enemy  could  appear 
in  a  Prize  Court  under  any  circumstances.  After  considerable 
discussion,  it  was  at  last  stated  by  the  President,  in  the  case  of 
The  Mowe,  1915,  P.  1,  that  it  would  be  made  a  rule  of  practice 
that  whenever  an  alien  enemy  conceived  that  he  was  entitled  to 
any  protection,  privilege,  or  rehef  under  any  of  the  Hague  Con- 
ventions of  1907,  he  should  be  entitled  to  appear  as  a  claimant, 
and  to  argue  his  case  before  the  Prize  Court,  the  grounds  of  his 
claim  being  stated  in  the  affidavit  to  lead  to  appearance  as 
required  by  the  Prize  Court  Rules. 

For  a  short  history  of  the  Prize  Court  and  its  powers,  see  The 
Times,  5th  September,  1914. 

NOTE 
As  already  stated  on  page  261,  the  principles  laid  down  in  the 
Declaration  of  London  might  have  been  acted  upon  throughout 
the  war  in  spite  of  the  position  which  had  been  taken  up  by  Great 
Britain  as  to  the  same.  The  conduct  of  maritime  warfare,  however, 
on  the  part  of  the  Germans  made  it  impossible  to  adhere  to  the 
terms  of  the  Declaration,  and  Orders  in  Council  we-  e  constantly 
issued  to  meet  the  special  circumstances  as  they  arose.  The  ulti- 
mate effect  of  these  Orders  internationally  cannot,  as  yet,  be  fully 
appreciated,  and  it  would  appear  that  international  law,  as  far  as 
maritime  affairs  are  concerned,  will  be  for  some  time  in  a  state  of  flux. 


GLOSSARY 

Act  of  God.  A  loss  occasioned  by  the  act  of  God  is  a  loss 
arising  from,  and  occasioned  by,  the  agency  of  nature  which  cannot 
be  guarded  against  by  the  ordinary  exertions  of  human  skill  and 
prudence  so  as  to  prevent  its  effect.  In  other  words,  an  act  of  God 
is  "  a  direct,  violent,  sudden,  and  irresistible  act  of  nature,  wliich 
could  not  by  any  reasonable  cause  have  been  foreseen  or  resisted  " 
(Nugent  v.  Smith,  1876,  C.  P.  D.  423). 

The  terms,  "inevitable  accident,"  '*  damnum  faiale,''  "casus 
fortuitus"  and  "  vis  major,'*  are  synonymous  expressions. 

Aleatory  Contract.  This  term,  which  includes  contracts  of 
insurance,  is  a  mutual  agreement  of  which  the  effects  both  as 
regards  the  advantages  and  losses,  whether  to  all  the  parties  or  to 
some  of  them,  depend  upon  an  uncertain  event. 

Alien  Enemy.  An  alien  enemy  is  a  person  who  owes  allegiance 
to  an  adverse  belligerent.  One  who  owes  a  temporary,  but  not  a 
permanent  allegiance  is  an  alien  enemy  with  regard  to  acts  done 
during  such  temporary  allegiance  only ;  immediately  his  allegiance 
terminates,  his  hostile  character  is  at  an  end  also  (Sparenburgh  v. 
Bannatyne,  1797,  1  B.  &  P.,  163 ;  Kent's  Commentaries,  12th  ed.. 
Vol.  I,  73). 

Apprentices  (Sea).  The  English  law  in  reference  to  apprentices 
to  the  sea  service  is  contained  in  Sections  105-109  of  the  Merchant 
Shipping  Act,  1894.  It  is  as  follows  :  AU  superintendents  must 
give  to  persons  desirous  of  apprenticing  boys  to  or  requiring 
apprentices  for,  the  sea  service,  such  assistance  as  may  be  in  their 
power,  and  may  receive  from  those  persons  such  fees  as  the  Board 
of  Trade  fix,  with  the  concurrence,  so  far  as  relates  to  pauper 
apprentices  in  England,  of  the  Local  Government  Board,  and. 
so  far  as  relates  to  pauper  apprentices  in  Ireland,  of  the  Local 
Government  Board  for  Ireland.  Subject  to  the  special  provisions 
of  Section  107  of  the  Merchant  Shipping  Act,  1894,  apprentice- 
ships to  the  sea  service  made  by  a  board  of  guardians  or  persons 
having  the  authority  of  a  board  of  guardians  must,  if  made  in 
Great  Britain,  be  made  in  the  same  manner  and  be  subject  to 
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the  same  laws  and  regulations  as  other  apprenticeships  made  by 
such  boards  or  persons  ;  and  if  made  in  Ireland  they  are  subject  to 
the  following  regulations  :  The  board  of  guardians  or  other  persons 
in  any  poor  law  union  may  put  out  and  bind  as  apprentice  to  the 
sea  service  any  boy  who,  or  whose  parent,  is  receiving  relief  in  the 
union,  and  who  has  attained  the  age  of  twelve  years  and  is  of 
sufficient  health  and  strength,  and  consents  to  be  bound  :  If  the 
cost  of  relieving  the  boy  is  chargeable  to  an  electoral  division  of 
a  poor  law  union  then  (except  where  paid  officers  act  in  place  of 
guardians)  he  shall  not  be  so  bound  unless  the  consent  in  writing 
of  the  guardians  of  that  division,  or  of  a  majority  of  them,  if  more 
than  one,  is  first  obtained,  and  that  consent  must,  if  possible,  be 
indorsed  on  the  indenture  :  The  expenses  incurred  in  the  binding 
and  outfit  of  any  such  apprentice  must  be  charged  to  the  poor  law 
union  or  electoral  division  (as  the  case  may  be)  to  which  the  boy 
or  his  parent  is  chargeable  at  the  time  of  his  being  apprenticed  : 
All  indentures  made  in  a  poor  law  union  may  be  sued  on  by 
the  board  of  guardians  of  the  union  or  persons  having  the  author- 
ity of  such  board,  by  their  name  of  office ;  and  actions  so  brought 
will  not  abate  by  reason  of  any  death  or  change  in  the  persons 
holding  office,  but  such  an  action  must  not  be  commenced  without 
the  consent  of  the  Local  Government  Board  for  Ireland  :  The 
amount  of  the  costs  incurred  in  any  such  action,  and  not  recovered 
from  the  defendant,  may  be  charged  as  the  expenses  incurred  in 
binding  out  the  apprentice. 

Indentures.  Every  indenture  of  apprenticeship  to  the  sea 
service  made  in  the  United  Kingdom  by  a  board  of  guardians,  or 
persons  having  the  authority  of  a  board  of  guardians,  must  be 
executed  by  the  boy  and  the  person  to  whom  he  is  bound  in  the 
presence  of,  and  must  be  attested  by,  two  justices  of  the  peace, 
and  those  justices  must  ascertain  that  the  boy  has  consented  to 
be  bound,  and  has  attained  the  age  of  twelve  years,  and  is  of  sufficient 
health  and  strength,  and  that  the  person  to  whom  the  boy  is  bound 
is  a  proper  person  for  the  purpose. 

Indentures  must  he  Executed  in  Duplicate.  Every  indenture  of 
apprenticeship  to  the  sea  service  must  be  executed  in  duplicate, 
and  is  exempt  from  stamp  duty.  All  indentures  of  apprentice- 
ship to  the  sea  service  made  in  the  United  Kingdom,  every 
assignment  or  cancellation  of  them,  and,   where  the  apprentice 
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bound  dies  or  deserts,  the  fact  of  the  death  or  desertion  must  be 
recorded.  For  the  purpose  of  the  record  a  person  to  whom  an 
apprentice  to  the  sea  service  is  bound  must  within  seven  days  of 
the  execution  of  the  indenture  take  or  transmit  to  the  Registrar- 
General  of  Shipping  and  Seamen,  or  to  a  Superintendent,  the  inden- 
ture executed  in  duplicate,  and  the  Registrar- General  or  superin- 
tendent must  keep  and  record  the  one  indenture,  and  indorse  on 
the  other  the  fact  that  it  has  been  recorded,  and  re-deliver  it  to 
the  master  of  the  apprentice. 

The  master  must  notify  any  assignment  or  cancellation  of  the 
indenture,  or  the  death  or  desertion  of  the  apprentice,  to  the 
Registrar-General  of  Shipping  and  Seamen,  or  to  a  superinten- 
dent, within  seven  days  of  the  occurrence,  if  it  occurs  within  the 
United  Kingdom,  or,  as  soon  as  circumstances  permit,  if  it 
occurs  elsewhere. 

If  any  person  fails  to  comply  with  any  requirement  of  Section 

108  of  the  Merchant  Shipping  Act,  1894,  he  will  for  each  offence 
be  liable  to  a  fine  not  exceeding  £10. 

Indentures  must  he  produced  to  Superintendent  hefore  the  Voyage 
in  a  Foreign-going  Ship.  The  master  of  a  foreign-going  ship  must, 
before  carrying  an  apprentice  to  sea  from  a  port  in  the  United 
Kingdom,  cause  the  apprentice  to  appear  before  the  superintendent 
before  whom  the  crew  are  engaged,  and  must  produce  to  the  super- 
intendent the  indenture  by  which  the  apprentice  is  bound  and 
every  assignment  of  it.  The  name  of  the  apprentice  with  the  date 
of  the  indenture  and  of  the  assignments  of  it  (if  any)  and  the  names 
of  the  ports  at  which  the  same  have  been  registered  must  be  entered 
on  the  agreement  with  the  crew.  If  the  master  fails  without 
reasonable   cause  to   comply  with   any   requirements  of  Section 

109  of  the  Merchant  Shipping  Act,  1894,  he  will  for  each  offence 
be  liable  to  a  fine  not  exceeding  £5. 

By  Section  225  of  the  Act  of  1894,  it  is  enacted  that  (1)  if  a 
seaman  lawfully  engaged  or  an  apprentice  to  the  sea  service  com- 
mits any  of  the  following  offences  in  that  Act  referred  to  as  offences 
against  discipline,  he  shall  be  liable  to  be  punished  summarily  as 
follows  :  that  is  to  say  (a)  If  he  quits  the  ship  without  leave  after 
her  arrival  at  her  port  of  delivery,  and  before  she  is  placed  in 
security,  he  shall  be  liable  to  forfeit  out  of  his  wages  a  sum  not 
exceeding    one    month's  pay;    (h)    If     he    is    guilty    of    wilful 
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disobedience  to  any  lawful  command,  he  shall  be  liable  to  imprison- 
ment for  a  period  not  exceeding  four  weeks,  and  also,  at  the  dis- 
cretion of  the  court,  to  forfeit  out  of  his  wages  a  sum  not  exceeding 
two  days'  pay  ;  (c)  If  he  is  guilty  of  continued  wilful  disobedience 
to  lawful  commands  or  continued  wilful  neglect  of  duty  he  shall 
be  liable  to  imprisonment  for  a  period  not  exceeding  twelve  weeks, 
and  also  at  the  discretion  of  the  court  to  forfeit  for  every  twenty- 
four  hours  continuance  of  disobedience  or  neglect  either  a  sum 
not  exceeding  six  days*  pay,  or  any  expenses  properly  incurred 
in  hiring  a  substitute ;  (d)  If  he  assaults  the  master  or  any  mate 
or  certificated  engineer  of  the  ship,  he  shall  be  liable  to  imprison- 
ment for  a  period  not  exceeding  twelve  weeks ;  (e)  If  he  com- 
bines with  any  of  the  crew  to  disobey  lawful  commands,  or  to 
neglect  duty,  or  to  impede  the  navigation  of  the  ship  or  the  pro- 
gress of  the  voyage,  he  shall  be  liable  to  imprisonment  for  a  period 
not  exceeding  twelve  weeks ;  (/)  If  he  wilfully  damages  his  ship 
or  embezzles  or  wilfully  damages  any  of  her  stores  or  cargo,  he 
shall  be  liable  to  forfeit  out  of  his  wages  a  sum  equal  to  the  loss 
thereby  sustained,  and  also  at  the  discretion  of  the  court,  to  im- 
prisonment for  a  period  not  exceeding  twelve  weeks ;  (g)  If  he  is 
convicted  of  any  act  of  smuggling,  whereby  loss  or  damage  is 
occasioned  to  the  master  or  owner  of  the  ship,  he  shall  be  liable 
to  pay  to  that  master  or  owner  a  sum  sufficient  to  reimburse  the 
loss  or  damage ;  and  the  whole  or  a  proportionate  part  of  his 
wages  may  be  retained  in  satisfaction,  or  on  account  of  that  liability, 
without  prejudice  to  any  further  remedy.  (2)  Any  imprisonment 
under  this  section  may  be  with  or  without  hard  labour. 

Back  Freight.  Remuneration  for  and  expenses  incurred  in 
getting  cargo  transhipped  and  re-shipped,  owing  to  such  cargo 
being  forbidden  at  the  port  of  destination.  The  shipowner  is  in 
a  case  of  this  nature  entitled  to  reimburse  himself  for  the  freight 
and  expenses  of  such  journey  {Cargo  ex  Argos,  1873,  L.  R.  5  P.  C. 
134.) 

Ballast.  The  term  "  ballast  "  has  never  been  judicially  defined. 
Ballast  means  "  Every  kind  of  gravel,  sand,  and  soil  and  every  com- 
modity or  thing  commonly  used  for  the  ballasting  of  vessels  "  (Section 
3,  Thames  Conservancy  Act,  1894,  57  and  58  Vict.  c.  clxxxvii). 
The  shipowner  is  the  proper  person  to  provide  ballast.  The  English 
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law  limits  the  kind  of  ballast  put  on  board  to  that  kind  which  is 
not    actually   injurious    to  the   cargo  carried.      Of   course,    the 
shipowner  may  take  on  board  merchandise  as  ballast,  provided 
it  occupies  no  larger  space  than  the  ballast  would  have   done, 
leaving  to  the  charterer  the  full  space  of  the  vessel  proper  to  be  filled 
with  merchandise  {Towse  v.  Henderson,  1850,  19  L.  J.  Ex.   163). 
By  Section  6  of  the  Customs  and  Inland  Revenue  Act,  1878  (41  Vict. 
c.  15),  it  is  enacted  that  if  any  ship  shall  depart  in  ballast  from  the 
United  Kingdom  for  ports  beyond  the  seas  not  having  any  goods 
on  board  except  stores  borne  upon  the  victualling  bill,  nor  any 
goods  reported  inwards  for  exportation  in  such  ship,  the  collector 
or  other  proper  officer  shaU,  on  the  master's  application,  clear  such 
ship  in  ballast ;   and  the  master  of  such  ship  shall  answer  to  the 
collector  or  other  proper  officer  such  questions  touching  her  depar- 
ture and  destination  as  shall  be  demanded  of  him  ;  and  ships  having 
only  passengers  with  their  baggage  on  board  and  ships  laden  only 
with  chalk  or  slate  shall  be  deemed  to  be  in  ballast,  and  if  any  ship, 
whether  laden  or  in  ballast,  shall  depart  without  being  duly  cleared 
the  master  shall  forfeit  £100. 

Ballastage.     A  tax  paid  for  the  privilege  of  taking  up  ballast 
from  a  particular  port. 

Barratry.  In  marine  insurance  law,  this  term  signifies  an 
unlawful  or  fraudulent  act,  or  very  gross  and  culpable  negligence^ 
of  the  master  or  crew  of  a  vessel  in  violation  of  their  duties  as 
such,  and  directly  antagonistic  to  the  interests  of  the  owner  and 
without  his  sanction.  See  Earle  v.  Rowcroft,  1806,  8  East,  128. 
Examples  of  barratry  are  scuttling  the  ship,  running  her  ashore 
intentionally,  setting  fire  to  her,  etc. 

Bill  of  Health.  An  authenticated  certificate  that  a  certain  ship 
or  vessel  named  in  it  comes  from  a  place  where  no  contagious  diseases 
prevail,  and  that  none  of  the  crew  at  the  time  of  her  departure  from 
such  place  was  infected  with  any  such  disease.  It  is  generally 
found  on  ships  coming  from  the  Levant  or  from  the  coasts  of  Barbary 
where  the  plague  so  frequently  prevails  (Marsh,  Insurance,  312). 
Such  biU  of  health  is  absolutely  necessary  whenever  a  vessel  saHs 
from  a  suspected  port,  or  where  it  is  required  at  the  port 
of  destination  (Levy  v.  Costenton,  1816,  Holt,  167;  BeU's 
Commentaries,  5th  ed.  553). 
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C.  F.  I.  These  three  letters,  when  used  in  connection  with 
shipment  of  goods,  signify  "  cost,  freight,  and  insurance  "  ;  and 
their  meaning  is  that  an  absolute  duty  is  imposed  upon  the  seller 
to  procure  the  shipment  under  a  bill  of  lading  such  as  will,  under 
the  provisions  contained  in  it,  insure  the  delivery  of  the  goods 
at  the  specified  destination  (Lecky  v.  Ogilivy,  1897,  3  Com.  Cas.  29). 

In  the  case  of  Ireland  v.  Livingston  (1872,  L.R.,  5  H.L.  395), 
Mr.  Justice  Blackburn  commented  on  this  expression  as  follows  : 
"  The  terms  at  a  price  *  to  cover  cost,  freight,  and  insurance,  pay- 
ment by  acceptance  on  receiving  shipping  documents,'  are  very 
usual,  and  are  perfectly  well  understood  in  practice.  The  invoice 
is  made  out  debiting  the  consignee  with  the  agreed  price  (or  the 
actual  cost  and  commission,  with  the  premiums  of  insurance  and 
the  freight,  as  the  case  may  be),  and  giving  him  credit  for  the 
amount  of  the  freight  which  he  will  have  to  pay  to  the  shipowner 
on  actual  dehvery ;  and  for  the  balance  a  draft  is  drawn  on  the 
consignee  which  he  is  bound  to  accept  (if  the  shipment  be  in  con- 
formity with  his  contract)  on  having  handed  to  him  the  charter 
party,  bill  of  lading,  and  policy  of  insurance.  Should  the  ship 
arrive  with  the  goods  on  board,  he  will  have  to  pay  the  freight, 
which  will  make  up  the  amount  he  has  agreed  to  pay.  Should 
the  goods  not  be  delivered  in  consequence  of  a  peril  of  the  sea, 
he  is  not  called  on  to  pay  the  freight,  and  he  will  recover  the 
amount  of  his  interest  in  the  goods  under  the  policy.  If  the  non- 
dehvery  is,  in  consequence  of  some  misconduct  on  the  part  of  the 
master  or  mariners,  not  covered  by  the  policy,  he  will  recover  it 
from  the  shipowner.  In  substance,  therefore,  the  consignee  pays, 
though  in  a  different  manner,  the  same  price  as  if  the  goods  had 
been  bought  and  shipped  to  him  in  the  ordinary  way." 

Clear  Days.  A  specified  number  of  days  reckoned  exclusively  of 
the  first  and  last  day.  For  example,  20  clear  days  would  mean  20 
days  exclusive  of  the  day  on  which  an  instrument  was  drawn,  and 
the  day  on  which  it  was  executed. 

Clearance.  This  is  a  term  used  in  marine  law,  and  refers  both 
to  ship?  and  to  goods,  (a)  As  to  ships  :  Clearance  signifies  a 
permit  from  the  Custom  House  officers  for  the  departure  of  a  ship, 
and  denotes  that  all  dues  have  been  paid  and  all  formahties  com- 
phed  with.     If  the  ship  is  a  foreign  one,  a  certificate  must  also 
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be  obtained  from  the  Consul  of  the  country  to  which  the  ship 
belongs,  (b)  As  to  goods  :  Clearance  is  a  service  which  is  under- 
taken by  a  shipping  agent,  and  consists  in  the  performance  of 
certain  duties  connected  with  the  receipt  or  the  dispatch  of  goods, 
passing  them  through  the  Custom  House,  etc. 

Clearance  Inwards.  (See  Ship's  Clearance  Inwards.) 
Clearance  Outwards.  (See  Ship's  Clearance  Outwards.) 
Contingency  Freight.  This  phrase  signifies  that  the  assured 
can  insure  his  interest  in  the  goods  which  will  be  created  by  his 
paying  freight  on  arrival.  "Freight"  as  distinguished  from 
"  contingency  freight "  may  mean  the  freight  which  the  assured 
has  to  pay  or  has  already  at  the  date  of  the  loss  become  liable  to  pay 
(King  V.  Methuen,  1906,  23  T.  L.  R.  69). 

Demurrage.  When  the  shipper  or  charterer  stipulates  to  load 
or  to  unload  a  vessel  within  a  certain  time,  and  this  time  is 
exceeded,  he  must  pay  compensation  for  the  delay  which  has 
been  caused,  such  compensation  being  termed  "demurrage," 
though  the  term  is  also  applied  to  the  delay  itself.  It  is  generally 
agreed  in  charter  parties  what  the  rate  per  day  or  per  hour  shall  be. 
Demurrage  is  payable  even  though  the  delay  is  unavoidable,  unless 
it  is  occasioned  by  the  ship  being  unable  to  sail  when  loaded 
through  her  being  in  a  damaged  condition,  or  through  the  imposi- 
tion of  an  embargo,  or  through  some  act  on  the  part  of  the  ship- 
owner which  is  the  direct  cause  of  the  delay.  The  liability  of  the 
shipper  for  demurrage  will  not  arise  until  the  ship  is  placed  at  his 
disposal  at  the  port  of  affreightment.  The  clause  in  the  charter 
party  will  generally  state  whether  the  days  mentioned  are  to  be 
working  or  nmning  days  (q.v.) ;  though  the  latter  are  always 
understood  in  the  absence  of  any  special  mention  of  them,  unless 
there  is  a  custom  to  the  contrary,  as  at  the  Port  of  London. 
Any  fraction  of  a  day  counts  as  a  day.  If  the  calculation  is  to 
be  made  by  the  hour,  the  time  will  run  by  night  as  well  as  by  day. 
Where  damages  are  fixed  for  loss  of  time  over,  say  forty-eight 
hours,  the  forty-eight  hours  will  be  computed  in  calculating  demur- 
rage due  (Meade- King,  Robinson  &  Co.,  v.  Jacobs  &  Co.  (1915), 
84  L.J.,  K.B.  1133). 

Derelict.     An  abandoned  or  deserted  ship  or  vessel.    A  ship  or 
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vessel  cast  away.  By  the  Derelict  Vessels  (Report)  Act,  1896,  it 
is  enacted  that  every  master  or  other  person  for  the  time  being  in 
command  of  any  British  ship,  who  shall  become  aware  of  the 
existence  on  the  high  seas  of  any  floating  derelict  vessel,  shall  notify 
the  same  to  the  Lloyd's  agent  at  his  next  place  of  call  on  arrival, 
and  shall,  together  with  such  notification,  furnish  all  such  particulars 
as  he  may  possess  as  to  the  supposed  locality  or  identity  of  such 
derehct  vessel,  and  the  date  when  and  the  place  where  it  has  been 
observed  by  or  reported  to  him.  It  is  the  duty  of  Lloyd's  agent 
to  transmit  the  information  to  the  Secretary  of  Lloyd's  in  London. 
The  penalty  for  failing  to  notify  is  £5. 

F.  C.  S.  "  Free  of  Capture  and  Seizure."  The  phrase  F.C.S. 
constitutes  an  exceptive  warranty  and  is  generally  to  be  found  in 
the  marine  insurance  "  slip."  The  exceptive  warranty  "  F.C.S." 
must  therefore  be  construed  to  mean  that  the  insurer  shall  not 
be  responsible  for  loss  or  damage  to  the  goods,  wares,  or  merchandise 
or  vessel  arising  from  capture  and  seizure  (Fisher  v.  Liverpool 
Insurance  Co.,  1874,  L.  R.  9  Q.  B.  418). 

F.G.A.  "  Free  of  General  Average."  (See  Average,  General 
and  Particular.) 

F.O.B.  "  Free  on  Board."  A  mercantile  expression  used  in 
contracts  of  sale  where  the  seller  agrees  to  put  the  goods  on  board 
vessels  at  a  particular  place,  free  of  all  charges  to  the  purchaser. 

F.P.A.  "  Free  of  Particular  Average."  An  exceptive  warranty. 
It  is  used  in  Marine  insurance  "  slips  "  for  the  purpose  of  limiting 
the  liability  of  the  insurer  in  case  of  any  loss  or  damage  to  the 
subject  insured.  (See  also,  F.C.S.  and  Average,  General  and 
Particular.) 

Fair  Way.  This  phrase  applied  to  a  river,  signifies,  "  a  clear 
passage  way  by  water."  It  is  not  necessarily  confined  to  that  part 
of  the  channel  which  is  marked  by  buoys,  but  takes  in  all  that  part 
of  the  river  inshore  of  the  buoys  which  is  navigable  for  ships  of 
moderate  draught  (The  Blue  Bell,  1895,  P.  242). 

Free  Course.  Having  the  wind  from  a  favourable  quarter.  To 
prevent  collision  of  vessels,  it  is  the  duty  of  the  vessel  having  the 
wind  free  to  give  way  to  a  vessel  beating  up  to  windward  and 
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tacking.    At  sea  such  ship  meeting   another    close  hauled  must 
give  way,  if  necessary,  to  prevent  collision. 

High  Seas.  The  name  "  high  seas  "  is  given  to  the  unenclosed 
waters  on  the  sea  coast  which  are  without  the  boundaries  of  low- 
water  mark  (Public  Opinion,  1832,  2  Hagg.  Adm.  398).  At  one 
time,  claims  of  a  most  extravagant  character  were  advanced  by 
various  nations  claiming  domination  over  portions  of  the  high  seas. 
These  claims  are  now  of  antiquarian  interest  only.  The  high  seas, 
outside  the  three-mile  limit  (q.v.),  zxe  free  to  all.  When  any  private 
vessel  is  upon  the  high  seas,  it  is  a  legal  fiction  that  she  forms  a 
part  of  the  country  whose  flag  she  flies ;  but  when  she  comes 
within  the  three-mile  limit,  she  is,  as  far,  at  least,  as  criminal 
jurisdiction  is  concerned,  subject  to  the  law  of  the  country  m 
whose  territorial  waters  she  happens  to  be.  As  to  the  internal 
disciphne  of  the  vessel,  the  practice  of  nations  is  not  uniform. 
See  the  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict, 
c  72)  which  was  passed  in  consequence  of  the  decision  in  the 
Franconia  case  (Reg.  v.  Keyn),  1876,  2  Ex.  Div.  63.  Public 
vessels  of  a  foreign  State  are  always  ex-territorial,  that  is,  con- 
sidered to  be  a  part  of  the  territory  of  the  country  whose  flag 
they  fly,  even  though  they  happen  to  be  within  territorial  waters. 
See  the  Parlement  Beige,  1879,  5  P.Div.  197. 

Hull.  The  frame  or  body  of  a  ship.  A  policy  on  hull  and 
machinery  does  not  include  outfit  (Roddick  v.  Indemnity  Mutual 
Insurance  Co.,  1895,  2  Q.B.  380),  nor  the  expenses  incurred  in 
discharging  cargo  apparently  worthless  through  a  coUision  (Fxeld 
Steamship  Company  v.  Burr,  1898,  1  Q.B.  821).  Hull  and  outfit 
are  both  protected  by  an  insurance  on  the  ship  (Oppenheim  v. 
Fry,  1863,  3  B.  &  S.  873). 

In  Personam.  An  action  is  said  to  be  in  personam  when  it  is 
instituted  against  a  particular  individual.  It  is  a  technical 
expression  used  to  distinguish  it  from  an  action  in  rem. 

In  Rem.  A  technical  expression  used  to  denote  proceedings  or 
actions  instituted  against  the  thing  itself  (i.e.  against  the  ship  in  the 
Admiralty  Division  of  the  High  Court  of  Justice).  The  Admiralty 
Courts  enforce  a  contract  in  rem  when  its  performance  is  secured 
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by  a  maritime  lien,  by  seizing  the  particular  subject  of  hypotheca- 
tion. Generally  speaking,  in  this  kind  of  action  the  parties  are 
not  personally  bound,  and  the  proceedings  are  confined  to  the 
thing  in  specie  (Meetone  v.  Gibbons,  1789,  3  T.  Rep.  at  pp.  267, 
269,  270).  Cases,  however,  may  arise  where  the  remedy  is  either 
in  personam  or  in  rem.  For  example,  sailors  may  proceed  against 
the  ship  for  their  wages  as  well  as  against  the  shipowner. 

Jetsam.  This  term  means  goods  cast  into  the  sea  for  the  pre- 
servation of  the  ship  and  cargo.  It  should  be  compared  with 
lagan  and  wreck. 

Lagan  (also  Ligan).  This  term  means  goods  fastened  to  a  buoy 
and  cast  into  the  sea,  with  the  intention  of  recovering  them. 

Lay  Days.  These  are  the  days  which  are  allowed  to  the  master 
of  a  ship  for  loading  and  unloading  a  ship.  The  number  of  lay 
days  may  be  either  expressly  defined  by  the  charter  party  or 
determined  by  inference  or  reference  from  its  terms,  for  example, 
"  within  so  many  days,"  or  "  according  to  the  usual  dispatch  of 
the  port,"  or  "  in  the  usual  and  customary  time,"  or  "  at  the  rate 
of  so  many  tons  per  day."  If  no  reference  or  inference  is  to  be 
found  in  the  terms  of  the  charter  party,  the  charterer  is  then  bound 
to  load  or  to  discharge  the  cargo,  as  the  case  may  be,  within  a 
reasonable  time.  Apart  from  any  agreement  to  the  contrary, 
Sundays  are  to  be  counted  in  the  calculation  of  lay  days  at  the 
port  of  discharge.  There  is  no  right  in  the  charterer  or  shipper  to 
detain  the  ship  for  the  full  number  of  lay  days  if  loading  is  completed 
earlier  ("Nolisement  "  [Owners]  v.  Binege,  1917,  86  L.J.,  K.B.  145). 
The  following  quotation  is  from  the  judgment  of  Lord  Esher, 
M.R.,  in  Nielsen  v.  Wait,  1885, 16  Q.B.D.  67,  at  page  71  :  '"  Lay 
Days '  are  described  in  a  charter  party  in  various  ways ;  some- 
times certain  days  are  fixed  for  loading  or  unloading.  If  these 
days  are  described  simply  as  *  days,'  then,  although  they  are 
not  so  called  when  they  are  said  to  be  for  loading  or  unloading, 
nevertheless  they  are  'lay  days.'  'Days'  and  'lay  days'  are 
really  the  same  in  a  charter  party.  '  Days  '  or  '  lay  days  '  may 
be  calculated  in  a  different  manner.  They  may  be  described,  and 
sometimes  they  are  described,  in  a  charter  party  as  days  of  so 
many  working  hours.    Then  the  number  of  days  is  fixed,  but  the 


length  of  each  day  is  also  fixed.    The  days  may  be  described  as 
*  working  days.'    Now,  '  working  days,'  if  that  term  is  used  in 
a  charter  party,  wiU  vary  in  different  ports  ;    '  working  days  '  m 
the  Port  of  London  are  not  the  same  as  working  days  in  some 
other  ports,  even  in  England  ;   but  working  days  in  England  are 
not  the  same  as  working  days  in  foreign  ports,  because  working 
days  in  England,  by  the  custom  and  habits  of  the  EngUsh,  if  not 
by  their  law,  do  not  include  Sundays.    In  a  foreign  port,  working 
days  may  not  include  saints'  days.    If  it  is  the  custom  or  the 
rule  of  the  foreign  port  that  no  work  is  to  be  done  on  the  saints' 
days,  then  working  days  do  not  include  saints'  days.    If  by  the 
custom  of  the  port  certain  days  in  the  year  are  holidays,  so  that 
no  work  is  done  in  that  port  on  those  days,  then  working  days 
do  not  include  those  holidays.    Working  days  in  an  English  charter 
party,  if  there  is  nothing  to  show  a  contrary  intention,  do  not 
include  Christmas  Day  and  some  other  days,  which  are  well  known 
to  be  holidays.    Therefore,  '  working  days  '  mean  days  on  which, 
at  the  port,  according  to  the  custom  of  the  port,  work  is  done  m 
loading  and  unloading  ships,  and  the  phrase  does  not  mclude 
Sundays." 

Light  Dues.     These  dues  are  payable  in  respect  of  all  ships 
whatever,  except  His  Majesty's  ships  and  ships  exempted  from 
payment  of  them  in  pursuance  of  the  Merchant  Shipping  Act,  1894. 
Tables  of  all  light  dues  and  a  copy  of  the  regulations  for  the  time 
being  in  force  in  respect  of  them  must  be  posted  up  at  all  custom 
houses  in  the  United  Kingdom,  and  for  that  purpose  each  of  the 
general  lighthouse  authorities  must  furnish  copies  of  all  such  tables 
and  regulations  to  the  Commissioners  of  Customs  in  London,  and 
to  the  chief  officers  of  customs  resident  at  aU  places  where  light 
dues  are  collected  on  account  of  that  lighthouse  authority,  and  these 
copies  must  be  posted  up  by  the  Commissioners  of  Customs  at  the 
Custom  House  in  London,  and  by  the  chief  officers  of  customs  at 
the  Custom  Houses  of  the  places  at  which  they  are  respectively 
resident.    As  to  what  is  hable  under  the  term  "  light  dues,"  see 
Cairn   Line     of    Steamships,    Ltd,    v.   Corporation     of     Trinity 

House,  1907,  1  K.B.  604. 

AU  light  dues  coming  into  the  hands  of  any  general  lighthouse 
authority  must  be  carried  to  the  General  Mercantile  Marine  Fund. 

19— (1547) 
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Every  person  appointed  to  collect  light  dues  by  any  of  the  general 
lighthouse  authorities  must  collect  all  light  dues  payable  at  the 
port  at  which  he  is  so  appointed,  whether  they  are  collected  on 
account  of  the  authority  by  whom  he  was  appointed,  or  on  account 
of  one  of  the  other  general  lighthouse  authorities.  Any  person 
so  appointed  to  collect  light  dues  must  pay  over  to  the  general 
lighthouse  authority  by  whom  he  was  so  appointed,  or  as  that 
authority  directs,  the  whole  amount  of  light  dues  received  by 
him ;  and  the  authority  receiving  the  dues  must  keep  accounts 
of  them,  and  must  cause  the  dues  to  be  remitted  to  His  Majesty's 
Postmaster-General  in  such  manner  as  the  Board  of  Trade  direct. 

The  persons  liable  to  pay  hght  dues  for  any  ship  in  respect 
of  which  light  dues  are  payable  are  :  (a)  the  owner  or  master ; 
or  {b)  such  consignees  or  agents  of  the  owner  or  master  as  have 
paid  or  made  themselves  liable  to  pay  any  other  charge  on 
account  of  the  ship  in  the  port  of  her  arrival  or  discharge,  and 
those  dues  may  be  recovered  in  the  same  manner  as  fines  of  a  hke 
amount  under  the  Merchant  Shipping  Act,  1894.  Any  consignee 
or  agent  (not  being  the  owner  or  master  of  the  ship)  who  is  under 
the  statute  just  mentioned  made  liable  for  the  payment  of  hght 
dues  in  respect  of  any  ship  may  pay  the  same  out  of  any  moneys 
received  by  him  on  account  of  that  ship  belonging  to  the  owner  of 
it,  together  with  any  reasonable  expenses  he  may  have  incurred  by 
reason  of  the  payment  of  the  dues,  or  his  liability  to  pay  the  dues. 

If  the  owner  or  master  of  any  ship  fails,  on  demand  by  the 
authorised  collector,  to  pay  the  light  dues  due  in  respect  of  such 
ship,  that  collector  may,  in  addition  to  any  other  remedy  which 
he  or  the  authority  by  whom  he  is  appointed  is  entitled  to  use, 
enter  upon  the  ship,  and  distrain  the  goods,  guns,  tackle,  or  any- 
thing belonging  to  or  on  board  the  ship,  and  maintain  that  distress 
until  the  light  dues  are  paid. 

If  payment  of  the  hght  dues  is  not  made  within  the  period  of 
three  days  next  ensuing  the  distress,  the  collector  may,  at  any  time 
during  the  continuance  of  the  non-payment,  cause  the  articles  seized 
to  be  appraised  by  two  sufl&cient  persons  or  sworn  appraisers,  and 
thereupon  sell  the  same,  and  apply  the  proceeds  in  payment  of  the 
light  dues  due,  together  with  all  reasonable  expenses  incurred  by 
him,  paying  the  surplus  (if  any)  on  demand  to  the  owner  or  master 
of  the  ship. 


A  receipt  for  light  dues  must  be  given  by  the  person  appointed 
to  collect  the  same  to  every  person  paying  the  same,  and  a  ship 
may  be  detained  at  any  port  where  light  dues  are  payable  in 
respect  of  any  ship  until  the  receipt  for  the  light  dues  is  produced 
to  the  proper  officer  of  Customs. 

Lost  or  Not  Lost.  This  is  a  term  used  in  policies  of  marine 
insurance  to  signify  that  the  contract  is  retrospective  and  applic- 
able to  any  loss  within  the  particular  risk  insured,  provided  that 
the  loss  is  not  already  known  to  either  of  the  parties,  and  that 
neither  of  them  has  any  knowledge  or  information  not  equally 
obvious  or  known  to  the  other.  This  stipulation  has  been  adopted 
only  in  marine  insurance  policies,  though  a  life  or  fire  insurance 
is  not  infrequently  retrospective. 

Marking  qi  Anchors  and  Cables.  Every  manufacturer  of  anchors 
must  mark  on  every  anchor  manufactured  by  him  in  legible  charac- 
ters and  both  on  the  crown  and  also  on  the  shank  under  the  stock 
his  name  or  initials,  and  in  addition  mark  on  the  anchor  a  pro- 
gressive number,  and  the  weight  of  the  anchor.  If  a  manufacturer 
of  anchors  fails  without  reasonable  cause  to  comply  with  the  above 
provisions  he  is  liable  for  each  offence  to  a  fine  not  exceeding  £5. 

Sale  or  Delivery  of  Anchor ,  or  Chain  Cable,  wrongly  marked. — 
Where  any  person  knowing  that  any  anchor  or  chain  cable  or  other 
chain  or  cable  has  been  stamped  or  marked  in  contravention  of  the 
provisions  of  the  Anchors  and  Chain  Cables  Act,  1899  (62  and  63 
Vict.  c.  23)  sells  it  to  any  other  person  or  delivers  it  for  use  by 
any  other  person  he  will  be  guilty  of  a  misdemeanour  . 

Anchors  and  Cables  sold  or  purchased  for  British  Ship. — A  maker 
of,  or  dealer  in,  anchors  or  chain  cables  cannot  sell  or  contract  to 
sell,  nor  can  any  person  purchase  or  contract  to  purchase  for  use  on 
any  British  ship  any  chain  cable  or  any  anchor  exceeding  in  weight 
one  hundred  and  sixty-eight  pounds  unless  it  has  been  previously 
proved  according  to  the  provisions  of  the  Anchors  and  Chain  Cables 
Act,  1899.  If  any  person  does  sell  or  contract  to  sell  then  he  is 
liable  to  be  punished  for  conunitting  a  misdemccinour.  Every 
contract  for  the  sale  of  a  chain  cable  or  of  an  anchor,  exceeding  in 
weight  one  hundred  and  sixty-eight  pounds,  will,  in  the  absence 
of  express  stipulation  to  the  contrary,  be  deemed  to.  imply  a  warranty 
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that  the  anchor  or  cable  has  before  delivery  been  proved  in  accord- 
ance with  the  statute  above  mentioned.  The  burden  of  proving 
the  existence  of  any  such  express  stipulation  and  the  testing  or 
stamping  will  in  case  of  dispute  lie  on  the  seller.  The  Anchors  and 
Chain  Cables  Act,  1899,  will  not  relieve  a  shipowner  or  any  other 
person  from  responsibility  in  respect  of  any  anchor  or  chain  cable, 
made,  sold,  or  used  by  him  to  which  but  for  this  statute  he  would 
have  been  subject. 

Licences  to  Test  Anchors  and  Chain  Cables, — Licences  to  test 
anchors  and  chain  cables  may  be  granted  by  the  Board  of  Trade 
to  any  public  body  requiring  such  licence,  but  such  licence  may 
be  revoked  or  suspended  at  any  time.  A  licence,  however,  will  not 
be  granted  unless  the  apparatus  or  machinery  has  been  tested  by 
an  inspector  appointed  for  that  purpose,  such  inspector  having 
found  such  apparatus  or  machinery  to  be  in  proper  working  order. 

Part  Owners.  These  are  persons  who  own  a  ship  or  vessel  together 
and  not  as  partners.  The  several  owners  of  a  ship  are  not  partners, 
but  tenants  in  common.  Each  has  his  distinct  though  undivided 
interest ;  and  when  one  of  them  is  appointed  to  manage  the  concerns 
of  the  ship  for  the  common  benefit,  he  is  termed  the  ship's  husband. 
Generally  speaking,  when  the  greater  number  of  part  owners  are 
anxious  to  employ  a  particular  ship  on  a  particular  voyage  or 
adventure,  they  have  a  right  to  do  so  upon  giving  security  to  the 
Admiralty  Division  of  the  High  Court  of  Justice  by  stipulation  to 
the  less  number  of  part  owners,  if  required,  and  to  bring  her  back 
and  restore  the  vessel,  or  in  case  of  her  loss,  to  pay  them  the  value 
of  their  respective  shares. 

Petty  Average.  This  term,  which  is  sometimes  also  called 
"  customary  average,"  means  several  petty  charges,  which  are 
borne  partly  by  the  ship  and  partly  by  the  cargo,  such  as  the 
expense  of  tonnage,  etc. 

Port  Risk  Policy.  The  risk  under  a  port  risk  policy  ceases  when 
the  voyage  commences  ;  that  is  to  say  when  the  vessel  commences 
her  voyage.  The  voyage  commences  when  the  vessel,  equipped  for 
sea  with  crew  and  cargo,  has  commenced  to  navigate  on  her  voyage, 
and  no  longer  lies  at  her  moorings.  The  question  whether  a  vessel 
which  has  departed  from  lying  in  wait  has  conmienced  her  voyage 
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must  be  determined  by  the  intention  with  which  she  quitted  her 
moorings.  The  fact  that  a  vessel  got  into  difficulties  after  she  left 
her  moorings  cannot  be  considered  apart  from  the  fact  that  she  left 
her  moorings  with  the  intention  of  proceeding  on  her  voyage. 
The  ship  breaks  ground  upon  her  voyage  when  she  has  quitted  her 
moorings  (Mersey  Mutual  Underwriting  Association,  Ltd,  v.  Bland 
&  Co.,  1910,  26  T.  L.  R.  386). 

Primage.  This  is  one  of  the  payments  frequently  provided  for 
in  biUs  of  lading.  Strictly  speaking,  it  is  a  payment  to  be  made 
to  the  master  as  a  remuneration  for  looking  after  the  cargo  ;  and 
may,  therefore,  be  recovered  by  him  from  the  consignee.  If  there 
is  a  contract  entered  into  between  the  shipowner  and  the  con- 
signor that  primage  shall  not  be  payable,  the  master  cannot  claim 
the  same,  if  he  is  aware  of  the  contract.  In  practice,  the  master 
at  the  present  day  usually  foregoes  his  right  to  primage  in  return 
for  a  fixed  salary.  If,  therefore,  it  is  reserved  in  a  bill  of  ladmg, 
it  belongs  to  the  shipowner. 

Prize.  In  maritime  law  the  word  "  prize  "  means  the  appre- 
hension and  detention  at  sea  of  a  ship  or  other  vessel  by  the 
authority  of  a  beUigerent  power,  either  with  the  design  of  appro- 
priating it  with  the  goods  and  effects  which  the  ship  or  vessel 
contains,  or  with  the  object  of  becoming  master  of  the  whole  or 
a  part  of  the  cargo  (The  Rebeckah,  1799,  1  Ch.  Rob.  228). 

Protest.  In  marine  insurance  a  protest  is  a  writing  by  a  justice 
of  the  peace,  a  notary  public,  or  a  consul,  made  and  verified  by  the 
master  of  a  ship  or  vessel,  stating  the  severity  of  a  voyage  by  which 
a  ship  or  vessel  has  suffered  and  showing  that  it  was  not  due  to  the 
neglect  or  misconduct  of  the  master. 

Quarantine.  Quarantine  regulations  are  regulations  chiefly  of 
a  restrictive  nature,  for  the  purpose  of  preventing  the  communica- 
tion from  one  country  to  another  of  contagious  diseases  by  men, 
animals,  goods,  or  letters.  The  term  originaUy  apphed  to  the 
forty  days  under  the  old  sanitary  preventive  system  of  detention 
of  ships  and  men,  unloading  of  cargo  in  lazarets,  fumigation  of 
suspected  articles,  which  was  practised  at  seaports  on  account 
of  the  plague,  in  connection  with  the  Levantine  trade.  Quarantine 
is  now  a  thing  of  the  past  in  the  United  Kingdom  and  in  the 
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majority  of  other  States ;  but  the  same  word  is  apphed  in  com- 
mon usage  to  sanitary  rules  and  regulations  which  are  the  modern 
substitutes  for  quarantine.  The  Local  Government  Board  are 
mvested  with  powers  to  deal  with  ships  which  arrive  from  foreign 
ports  where  such  diseases  as  yeUow  fever,  plague,  and  cholera  are 
prevalent,  or  when  any  of  these  diseases  have  broken  out  on  board 
ship.  The  existing  regulations  of  the  Board  were  issued  in 
November,  1896. 

Running  Days.  These  are  the  days  on  which  a  ship  is  running 
m  the  ordinary  course,  including  Sundays  and  hohdays.  In  other 
words,  running  days  mean  all  days,  whether  they  are  working 
or  non-working  days  (Nielsen  v.  Wait,  1885,  16  Q.B.D.  67). 

Ship's  Articles.  The  written  or  printed  agreement,  between  the 
master  and  seamen  or  mariners  on  board  his  vessel,  except  such  as 
are  apprenticed  to  himself  (the  master  or  owners  of  the  vessel), 
setting  out  the  terms  and  conditions  upon  which  such  seamen  or 
mariners  are  shipped.  This  document  must  be  signed  by  each 
member  of  the  crew  before  the  commencement  of  the  voyage. 

Ship's  Clearance  Inwards.  When  a  ship  arrives  at  a  port,  it  is 
the  duty  of  the  master  to  report  it,  and  to  give  the  necessary 
particulars  as  to  the  cargo  and  the  crew  at  the  Custom  House. 
There  are,  then,  certain  dues  to  be  paid,  namely,  tonnage  dues; 
and  as  soon  as  these  have  been  settled,  permission  is  given  for  the 
ship  to  be  unloaded.  When  the  unloading  is  completed  and  the 
ship  has  been  searched  by  the  Custom  House  Authorities  to  ascer- 
tain that  there  are  no  dutiable  or  prohibited  articles  on  board- 
technically  known  as  "  rummaging  "—a  certificate  of  clearance 
inwards  is  given. 

Ship's  Clearance  Outwards.  When  the  loading  of  a  ship  is 
completed,  the  master  cannot  sail  on  his  voyage  until  he  has 
received  the  permission  of  the  Custom  House  Authorities  for  him 
to  do  so.  This  permission  is  not  given  until  a  full  account  of  the 
cargo  has  been  deUvered  and  all  the  legal  dues  paid.  A  certificate 
IS  then  given  permitting  the  voyage  to  be  commenced,  and  this 
is  known  as  the  ship's  clearance  outwards. 

Ship's  Husband.      An  agent  appointed  by  the  owner  of  a  vessel 
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vested  with  power  dealing  with  the  management,  repairing,  and 
equipment  of  the  vessel  ;  a  general  agent  of  the  owners  in  regard 
to  the  ship.  A  ship's  husband  may  be  appointed  verbally  or  in 
writing.  The  general  powers  of  a  ship's  husband  are  to  transact  all 
business  in  connection  with  the  proper  outfit  of  the  vessel ;  to  see 
that  the  necessary  repairs  that  may  be  required  are  executed  for 
the  voyage  ;  to  provide  the  tackle  and  furniture  necessary  for 
a  seaworthy  ship ;  to  attend  to  the  provisioning  of  the  ship  for 
the  voyage,  the  regularity  of  the  clearances  from  the  Custom 
House,  the  regular  registering  of  the  ship,  the  settling  of  the  con- 
tracts, that  such  ship  has  a  proper  master,  mate,  and  crew  to 
make  her  seaworthy,  at  any  rate  in  this  particular  ;  to  enter  into 
proper  charter  parties,  to  adjust  averages,  to  settle  the  question 
of  freight,  to  preserve  the  ship's  papers,  disburse  and  receive 
moneys,  and  keep  and  make  up  the  accounts  in  regard  to  interested 
persons.  The  powers  above  enumerated  which  a  ship's  husband 
has,  may,  of  course,  be  limited  or  extended  according  to  the  will  of 
the  shipowner.  A  ship's  husband  cannot  borrow  money  generally 
for  the  use  of  the  ship  without  special  powers,  though  he  may 
settle  the  accounts  for  furnishing  the  ship  with  all  necessary 
articles  or  give  bills  for  them.  See  Thomas  v.  Lewis,  1878,  4  Ex.  18. 
He  cannot  insure  or  bind  the  owners  for  premiums,  nor  can  he 
delegate  his  authority.  He  can  do  whatever  is  necessary  for 
using  the  ship. 

Ship's  Manifest.  This  is  the  document  which  gives  a  formal 
statement,  for  the  use  of  the  Customs'  authorities,  of  the  ship, 
the  cargo,  and  the  names  of  the  ports  to  which  she  is  to  proceed. 

Ship's  Papers.  The  papers  and  documents  necessary  for  the 
exhibition  of  the  ownership  and  national  character  of  a  vessel 
and  her  cargo,  and  to  show  her  compliance  with  the  revenue  and 
Admiralty  laws  of  the  coimtry  to  which  she  belongs.  A  ship's 
papers  are  of  two  kinds  :  First,  those  required  by  the  law  of  the 
particular  country  to  which  the  ship  belongs,  as  e.g.  the  certificate 
of  registry,  the  licence,  the  crew  list  and  shipping  articles,  clearance, 
etc. ;  secondly,  papers  proving  that  certain  vessels  are  neutral,  as 
e.g.  charter  party,  bills  of  lading,  passports,  etc.,  etc.  Every  ship 
must  be  provided  with  the  necessary  papers,  and  these  must  be 
handed  over  on  a  change  of  master. 
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The  very  wide  discovery  of  ship's  papers  has  never  been  extended 
to  policies  other  than  marine  policies,  and  judges  of  the  greatest 
experience  have  refused  discovery  when  the  insurance  was  sub- 
stantially a  land  insurance,  and  have  granted  it  when  the  insurance 
was  substantially  a  sea  insurance  (Tannenbaum  &  Co.,  and 
Hymalaya  Mining  Co,  v.  Heath  &  Co,,  1908,  24  T.  L.  R.  450). 

Ship's  Passport.  This  is  a  document  which  is  given  to,  and 
must  be  kept  in  the  possession  of,  the  master  of  a  neutral  vessel 
in  time  of  war.  It  is,  in  fact,  the  authority  under  which  a  vessel 
is  allowed  to  proceed  on  her  voyage  and  it  also  proves  the  vessel's 
nationality.  In  the  document  must  be  entered  the  full  descrip- 
tion of  the  vessel,  the  crew,  the  names  of  the  owner  and  of  the 
master,  the  port  of  registry,  the  port  of  lading,  and  the  port  of 
destination. 

Ship's  Protest.  This  is  a  solemn  declaration  made  upon  oath, 
before  a  notary  pubhc,  giving  the  particulars  of  the  cause  of  any 
injury  to  the  vessel,  or  damage  to  her  cargo,  for  the  satisfaction 
of  the  underwriters.  Underwriters  sometimes  demand  this  docu- 
ment before  adjusting  a  claim  made  against  them,  and  it  then 
devolves  upon  the  assured  to  obtain  and  to  exhibit  it. 

Ship's  Report.  The  master  of  every  ship,  whether  laden  or  in 
ballast,  must,  within  twenty-four  hours  after  arrival  from  ports 
beyond  the  seas  at  any  port  in  the  United  Kingdom,  report  his 
ship  and  answer  all  questions  relating  to  the  ship,  the  cargo,  and 
the  crew  in  a  prescribed  form. 

Ship's  Store  Bond.  This  is  a  bond  given  to  the  Customs 
authorities  by  the  master  or  the  owner  of  a  ship  when  dutiable 
articles  are  to  be  shipped  as  stores  for  use  on  the  voyage. 

Ship's  Stores.  These  are  the  provisions  which  are  necessary 
for  the  victualling  of  a  ship.  As  a  distinct  term  used  by  the 
Customs  authorities,  the  meaning  is  confined  to  those  articles  on 
board  which  are  liable  to  duty,  such  as  wines,  spirits,  and  tobacco, 
for  which  special  regulations  are  made. 

Strike  Cause.    Under  the  original  form  of  policy  no  claim  arose 

for  loss  due  to  riot  and  civil  commotion,  but  it  was  suggested  that 

He  F.  C.  &  S.  clause,  as  formerly  framed,  raised  doubts.     In  order 
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to  overcome  this  difficulty  a  strikes,  riots,  and  civil  commotions 
clause  was  framed  in  1912,  in  the  foUowing  terms— 

"  Warranted  free  from  loss  or  damage  caused  by  strikers,  locked  out 
workmen,  or  persons  taking  part  in  labour  disturbances  or  civil 

commotions." 

Where  such  a  clause  is  contained  in  the  policy  special  arrange- 
ments must  be  made  to  cover  the  risks  excluded. 

Territorial  Waters.  Every  country  which  borders  on  the  sea 
is  presumed,  by  International  Law,  to  have  included  in  its  terri- 
tory, as  far  as  jurisdiction  is  concerned,  a  distance  of  three  miles 
from'  low- water  mark.  These  three  mHes  are  known  as  "  terri- 
torial waters."  This  distance  was  fixed  many  years  ago  as  being 
equal  to  the  extreme  range  of  artillery  fire.  Owing  to  the  advance 
in  armaments,  it  has  been  frequently  proposed  to  extend  this 
three-mile  hmit ;  and  a  proposal  was  made  in  1894,  at  Paris,  by 
the  Committee  of  the  Droit  International,  to  fix  it  at  six  marine 
miles.  Nothing,  however,  has  been  done,  although  the  matter 
was  subsequently  raised  at  the  time  of  the  sitting  of  the  Behring 
Sea  Arbitral  Tribunal.  There  can  be  little  doubt  that  a  new  limit 
will  be  fixed  at  an  early  date. 

Three-mile  Limit.    (See  Territorial  Waters.) 

Transire.  A  document  issued  at  the  Custom  House,  drawn  in 
duplicate,  for  use  in  the  coasting  trade,  fully  describing  the  goods 
on  board  a  ship,  and  giving  the  names  of  the  shipper  and  the 
consignee.  The  duplicate  serves  as  the  outward  clearance  of  the 
vessel ;  and  the  original,  being  given  up  when  she  reaches  her 
destination,  is  her  entry  inwards. 

Trinity  House.  The  name  usually  given  to  a  society  incorporated 
as  far  back  as  the  reign  of  Henry  VIII.  This  society  is  invested 
with  powers  and  duties  under  a  series  of  succeeding  statutes  in 
relation  to  the  marine. 

Trinity  Masters.  Elder  Brethren  of  Trinity  House.  The 
Brethren  sit  in  the  Admiralty  Division  of  the  High  Court  of  Justice 
with  the  President  or  other  judge  of  that  Division  with  the  object  of 
assisting  the  judge  or  judges  (as  the  case  may  be)  on  matters  of 
technical  skill  and  experience  in  navigation.    They  generally  act 
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as  assessors  in  cases  of  collision.  But  in  all  cases  it  is  with  the 
judge  alone  that  the  decision  rests.  See  The  Gannet,  1900,  A.C., 
234,  at  p.  236. 

Wharf.  A  bank  on  the  shore  of  a  harbour  or  river  where  vessels 
can  be  loaded  or  unloaded.  A  wharf  is  a  "  factory  "  within  the 
meaning  of  the  Factory  and  Workshop  Act,  1895  ;  and  it  is,  there- 
fore, a  "  factory  "  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1906.  It  does  not  follow,  however,  that  a  canal 
wharf,  upon  which  no  machinery  is  used,  is  such  a  factory. 

Wharfage.  The  charge  made  for  the  use  of  a  wharf  when  a 
ship  is  engaged  in  discharging  its  cargo. 

Wharfinger.  The  occupier  of  a  wharf.  A  person  who  keeps  a 
wharf,  or  who  has  the  superintendence  or  the  management  of  it. 
He  has  a  general  lien  upon  goods  in  his  possession  for  any  moneys 
due  to  him  from  the  owners  of  the  goods  in  respect  of  any  services 
rendered  in  connection  with  the  goods. 

Wharfinger's  Receipt.  This  is  the  document  given  by  a 
wharfinger  in  acknowledgment  of  goods  received  for  shipment. 

Working  Days.  In  settling  lay  days  and  days  of  demurrage, 
the  charter  party  contract  invariably  specifies  working  days. 
In  computing  working  days,  Sundays  and  Custom  House  holida)^ 
are,  as  far  as  England  is  concerned,  generally  excluded. 

Wreck.  This  is  the  name  applied  to  a  ship  which  is  cast  on 
shore  after  it  has  been  abandoned.  Technically,  a  ship  is  not  a 
wreck  if  any  living  thing  is  on  board  at  the  time  of  the  stranding. 

York- Antwerp  Rules.  (See  Appendix  VIII.) 
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Marine  Insurance  Act,  1906. 
CHAPTER  41 


[Ch.  41.] 
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An  Act  to  codify  the  Law  relating  to  Marine  Insurance.  A.D.  1906. 

[21st  December  1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : — 

Marine  Insurance 
1.  A  contract  of  marine  insurance  is  a  contract  whereby  the 
insurer  undertakes  to  indemnify  the  assured,  in  manner  and  to 
the  extent  thereby  agreed,  against  marine  losses,  that  is  to  say, 
the  losses  incident  to  marine  adventure. 

2. — (1)  A  contract  of  marine  insurance  may,  by  its  express 
terms,  or  by  usage  of  trade,  be  extended  so  as  to  protect  the 
assured  against  losses  on  inland  waters  or  on  any  land  risk  which 
may  be  incidental  to  any  sea  voyage. 

(2)  Where  a  ship  in  course  of  building,  or  the  launch  of  a 
ship,  or  any  adventiure  analogous  to  a  marine  adventure,  is 
covered  by  a  poUcy  in  the  form  of  a  marine  policy,  the  provisions 
of  this  Act,  in  so  far  as  applicable,  shall  apply  thereto  ;  but, 
except  as  by  this  section  provided,  nothing  in  this  Act  shall  alter 
or  affect  any  rule  of  law  applicable  to  any  contract  of  insurance 
other  than  a  contract  of  marine  insurance  as  by  this  Act  defined. 
3. — (1)  Subject  to  the  provisions  of  this  Act,  every  lawful 
marine  adventure  may  be  the  subject  of  a  contract  of  marine 
insurance. 

(2)  In  particular  there  is  a  marine  adventure  where — 
(a)  Any  ship  goods  or  other  moveables  are  exposed  to  mari- 
time perils.     Such  property  is  in  this  Act  referred  to 
as  "  insurable  property  "  ; 
(6)  The  earning  or  acquisition  of  any  freight,  passage  money, 
commission,   profit,   or  other  pecuniary  benefit,   or  the 
security  for   any  advances,   loan,   or   disbursements,   is 
endangered  by  the  exposure  of  insurable  property  to 
maritime  perils  ; 
(c)   Any  liability  to  a  third  party  may  be  incurred  by  the 
owner  of,  or  other  person  interested  in  or  responsible 
for,  insurable  property,  by  reason  of  maritime  perils. 
"  Maritime  perils  "  means  the  perils  consequent  on,  or  inci- 
dental to,  the  navigation  of  the  sea,  that  is  to  say,  perils  of  the 
seas,  fire,  war  perils,  pirates,  rovers,  thieves,  captures,  seizures, 
restraints,  and  detainments  of  princes  and  peoples,  jettisons, 
barratry,  and  any  other  perils,  either  of  the  like  kind  or  which 
may  be  designated  by  the  poUcy. 
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Insurable  Interest 

4. (1)  Every  contract  of  marine  insurance  by  way  of  gaming 

or  wagering  is  void.  ,  ^       v 

(2)  A  contract  of  marine  insurance  is  deemed  to  be  a  gammg 

or  wagering  contract —  , ,    .  ^       ^       ji  ^     a 

(a)  Where  the  assured  has  not  an  insurable  mterest  as  defanea 

by  this  Act,  and  the  contract  is  entered  into  with  no 
expectation  of  acquiring  such  an  interest ;    or 

(b)  Where  the  policy  is  made  "  interest  or  no  interest,     or 

"without    further    proof    of    interest    than    the    policy 
itself,"  or  "  without  benefit  of  salvage  to  the  insurer, 
or  subject  to  any  other  like  term  : 
Provided  that,  where  there  is  no  possibility  of  salvage,  a  policy 
may  be  effected  without  benefit  of  salvage  to  the  insurer. 

5  _(i)  Subject  to  the  provisions  of  this  Act,  every  person  has 
an  insurable  interest  who  is  interested  in  a  marine  adventure. 

(2)  In  particular  a  person  is  interested  in  a  marine  adventure 
where  he  stands  in  any  legal  or  equitable  relation  to  the  adventure 
or  to  any  insurable  property  at  risk  therein,  in  consequence  of 
which  he  may  benefit  by  the  safety  or  due  arrival  of  insurable 
property,  or  may  be  prejudiced  by  its  loss,  or  by  damage  thereto, 
or  by  the  detention  thereof,  or  may  incur  liability  in  respect 
thereof. 

6  —(1)  The  assured  must  be  interested  in  the  subject-matter 
insured  at  the  time  of  the  loss  though  he  need  not  be  interested 
when  the  insurance  is  effected  :  ■,  „  ^    ^ 

Provided  that  where  the  subject-matter  is  insured  lost  or 
not  lost,"  the  assured  may  recover  although  he  may  not  have 
acquired  his  interest  until  after  the  loss,  unless  at  the  time  of 
effecting  the  contract  of  insurance  the  assured  was  aware  of  the 
loss,  and  the  insurer  was  not.  ,  .  u    i 

(2)  Where  the  assured  has  no  interest  at  the  time  of  the  loss, 
he  cannot  acquu:e  interest  by  any  act  or  election  after  he  is  aware 
of  the  loss. 

7.-_(l)  A  defeasible  interest  is  insurable,  as  also  is  a  contingent 

interest.  ,    ,  ,  , , 

(2)  In  particular,  where  the  buyer  of  goods  has  insured  them, 
he  has  an  insurable  interest,  notwithstanding  that  he  might,  at 
his  election,  have  rejected  the  goods,  or  have  treated  them  as  at 
the  seller's  risk,  by  reason  of  the  latter's  delay  in  making  delivery 
or  otherwise. 

8.  A  partial  interest  of  any  nature  is  insurable. 
9  _{i)  The  insurer  under  a  contract  of  marine  insurance  has 
an  insurable  interest  in  his  risk,  and  may  re-insure  in  respect 

(2)  Unless  the  policy  otherwise  provides,  the  original  assured 
has  no  right  or  interest  in  respect  of  such  re-insurance. 

10.  The  lender  of  money  on  bottomry  or  respondentia  has 
an  insurable  interest  in  respect  of  the  loan. 

11.  The  master  or  any  member  of  the  crew  of  a  ship  has  an 
insurable  interest  in  respect  of  his  wages. 

12.  In  the  case  of  advance  freight,  the  person  advancing  the 
freight  has  an  insurable  interest,  in  so  far  as  such  freight  is  not 
repayable  in  case  of  loss. 

13.  The  assured  has  an  insurable  interest  in  the  charges  of 
any  insurance  which  he  may  effect. 
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14  _(1)  Where  the  subject-matter  insured  is  mortgaged,  the 
mortgagor  has  an  insurable  interest  in  the  full  value  thereof,  and 
the  mortgagee  has  an  insurable  interest  in  respect  of  any  sum  due 
or  to  become  due  under  the  mortgage.  ,.       i. 

(2)  A  mortgagee,  consignee,  or  other  person  having  an  interest 
in  the  subject-matter  insured  may  insure  on  behalf  and  for  the 
benefit  of  other  persons  interested  as  well  as  for  his  own  benefit 

(3)  The  owner  of  insurable  property  has  an  insurable  interest 
in  respect  of  the  full  value  thereof,  notwithstanding  that  some 
third  person  may  have  agreed,  or  be  Uable,  to  indemmfy  him  in 

case  of  loss.  .  ^        au  v.;c 

15      Where  the  assured  assigns  or  otherwise  parts  witn  ms 
interest  in   the  subject-matter  insured,   he  does  not  thereby 
transfer  to  the  assignee  his  rights  under  the  contract  of  insurance 
unless  there  be  an  express  or  impUed  agreement  with  the  assignee 

°But  the  provisions  of  this  section  do  not  affect  a  transmission 
of  interest  by  operation  of  law. 

Insurable  Value 

'.     16      Subject  to  any  express  provision   or  valuation   in  the 

policy,  the  insurable  value  of  the  subject-matter  insured  must  be 

ascertained  as  follows —  1   „   „* 

ID  In  insurance  on  ship,  the  insurable  value  is  the  value   at 

the  commencement  of  the  risk,  of  the  ship,  including 

her   outfit,    provisions   and   stores   for   the   officers   ana 

crew    money  advanced  for  seamen's  wages,   and  other 

disbursements  (if  any)  incurred  to  m^ke  the  ship  fit  for 

the  voyage  or  adventure  contemplated  by  the  policy, 

plus  the  charges  of  insurance  upon  the  whole  • 

The  insurable  value,  in  the  case  of  a  steamship,  includes 
also  the  machinery,  boilers,  and  coals  and  engine  stores 
if  owned  by  the  assured,  and,  in  the  case  of  a  ship  engaged 
in  a  special  trade,  the  ordinary  fittings  requisite  for  that 

(2)  In  Insurance  on  freight,  whether  paid  in  advance  or  other- 

wise,  the  insurable  value  is  the  gross  amount  of  the 
freight  at  the  risk  of  the  assured,  plus  the  charges  of 

insurance :  .        ,     •  ui        1  ^ 

(3)  In  insurance  on  goods  or  merchandise,  the  insurable  value 

is  the  prime  cost  of  the  property  insured,  plus  the  expenses 
of  and  incidental  to  shipping  and  the  charges  of  insurance 

upon  the  whole :  .1.     •  ui 

(4^  In  insurance  on  any  other  subject-matter,  the  insurable 
value  is  the  amount  at  the  risk  of  the  assured  when 
the  policy  attaches,  plus  the  charges  of  insurance. 

Disclosure  and  Representations 
17      A  contract  of  marine  insurance  is  a  contract  based  upon 
the  utmost  good  faith,  and.  if  the  utmost  good  faith  be  not 
observed  by  either  party,  the  contract  may  be  avoided  by  the 

1 8^^ m  Subject  to  the  provisions  of  this  section,  the  assured 
must  disclose  to  the  insurer,  before  the  contract  is  concluded 
every  material  circumstance  which  is  known  to  the  assured,  ana 
the  assured  is  deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  business,  ought  to  be  known  by  him.  If  the 
assured  fails  to  make  such  disclosure,  the  insurer  may  avoid 
the  contract. 
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(2)  Every  circumstance  is  material  which  would  influence 
the  judgment  of  a  prudent  insurer  in  fixing  the  premium,  or 
determining  whether  he  will  take  the  risk. 

(3)  In  the  absence  of  inquiry  the  following  circumstances 
need  not  be  disclosed,  namely — 

(a)  Any  circumstance  which  diminishes  the  risk ; 

(6)  Any  circumstance  which  is  known  or  presumed  to  be 
known  to  the  insurer.  The  insurer  is  presumed  to 
know  matters  of  common  notoriety  or  knowledge,  and 
matters  which  an  insurer  in  the  ordinary  course  of  his 
business,  as  such,  ought  to  know ; 

(c)  Any  circumstance  as  to  which  information  is  waived  by 
the  insurer  ■ 

(d)  Any  circumstance  which  it  is  superfluous  to  disclose  by 
reason  of  any  express  or  implied  warranty. 

(4)  Whether  any  particular  circumstance,  which  is  not 
disclosed,  be  material  or  not  is,  in  each  case,  a  question  of  fact. 

(5)  The  term  "  circumstance  "  includes  any  communication 
made  to,  or  information  received  by,  the  assured. 

19.  Subject  to  the  provisions  of  the  preceding  section  as  to 
circumstances  which  need  not  be  disclosed,  where  an  insurance 
is  effected  for  the  assured  by  an  agent,  the  agent  must  disclose 
to  the  insurer — 

(a)  Every  material  circumstance  which  is  known  to  himself, 
and  an  agent  to  insure  is  deemed  to  know  every  circum- 
stance which  in  the  ordinary  course  of  business  ought  to 
be  known  by,  or  to  have  been  communicated  to,  him  ; 
and 
{b)  Every  material  circumstance  which  the  assured  is  bound 
to  disclose,  unless  it  came  to  his  knowledge  too  late 
to  communicate  it  to  the  agent. 

20. — (1)  Every  material  representation  made  by  the  assured 
or  his  agent  to  the  insurer  during  the  negotiations  for  the  con- 
tract, and  before  the  contract  is  concluded,  must  be  true.  If  it 
be  untrue  the  insurer  may  avoid  the  contract. 

(2)  A  representation  is  material  which  would  influence 
the  judgment  of  a  prudent  insurer  in  fixing  the  premium,  or 
determining  whether  he  will  take  the  risk. 

(3)  A  representation  may  be  either  a  representation  as  to  a 
matter  of  fact,  or  as  to  a  matter  of  expectation  or  belief. 

(4)  A  representation  as  to  a  matter  of  fact  is  true,  if  it  be 
substantially  correct,  that  is  to  say,  if  the  difference  between 
what  is  represented  and  what  is  actually  correct  would  not  be 
considered  material  by  a  prrdent  insurer. 

(5)  A  representation  as  to  a  matter  of  expectation  or  belief  is 
true  if  it  be  made  in  good  faith. 

(6)  A  representation  may  be  withdrawn  or  corrected  before 
the  contract  is  concluded. 

(7)  Whether  a  particular  representation  be  material  or  not 
is,  in  each  case,  a  question  of  fact. 

When  contract  21.  A  Contract  of  marine  insurance  is  deemed  to  be  concluded 
rondS^*^^  ^^^°  *^®  proposal  of  the  assured  is  accepted  by  the  insurer, 
whether  the  policy  be  then  issued  or  not ;  and  for  the  pur- 
pose of  showing  when  the  proposal  was  accepted,  reference 
may  be  made  to  the  slip  or  covering  note  or  other  customary 
memorandum  of  the  contract,  although  it  be  unstamped. 


Representa- 
tions   i>ending 
negotiation   of 
contract. 


APPENDIX  I 

The  Policy 

22.  Subject  to  the  provisions  of  any  statute,  a  contract  of 
marine  insurance  is  inadmissible  in  evidence  unless  it  is  embodied 
in  a  marine  policy  in  accordance  with  this  Act.  The  policy  may 
be  executed  and  issued  either  at  the  time  when  the  contract  is 
concluded,  or  afterwards. 

23.  A  marine  policy  must  specify — 

(1)  The  name  of  the  assured,  or  of  some  person  who  effects 

the  insurance  on  his  behalf  : 

(2)  The  subject-matter  insured  and  the  risk  insured  against : 

(3)  The  voyage,  or  period  of  time,  or  both,  as  the  case  may 

be,  covered  by  the  insurance  : 

(4)  The  sum  or  sums  insured  : 

(5)  The  name  or  names  of  the  insurers. 

24. — (1)  A  marine  policy  must  be  signed  by  or  on  behalf 
of  the  insurer,  provided  that  in  the  case  of  a  corporation  the 
corporate  seal  may  be  sufficient,  but  nothing  in  this  section  shall 
be  construed  as  requiring  the  subscription  of  a  corporation  to  be 
under  seal. 

(2)  Where  a  policy  is  subscribed  by  or  on  behalf  of  two  or 
more  insurers,  each  subscription,  unless  the  contrary  be  expressed, 
constitutes  a  distinct  contract  with  the  assured. 
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25. — (1)  Where  the  contract  is  to  insure  the  subject-matter 
at  and  from,  or  from  one  place  to  another  or  others,  the  policy  is 
called  a  "  voyage  policy,"  and  where  the  contract  is  to  insure  the 
subject-matter  for  a  definite  period  of  time  the  policy  is  called  a 
"  time  policy."  A  contract  for  both  voyage  and  time  may  be 
included  in  the  same  policy. 

(2)  Subject  to  the  provisions  of  section  eleven  of  the  Finance    i  Edw.  7,  c.  7. 
Act,  1901,  a  time  policy  which  is  made  for  any  time  exceeding 
twelve  months  is  invalid. 

26. — (1)  The  subject-matter  insured  must  be  designated  in  Designation  of 
a  marine  policy  with  reasonable  certainty.  subject-matter 

(2)  The  nature  and  extent  of  the  interest  of  the  assured  in 
the  subject-matter  insured  need  not  be  specified  in  the  pohcy. 

(3)  Where  the  policy  designates  the  subject-matter  insured 
in  general  terms,  it  shall  be  construed  to  apply  to  the  interest 
intended  by  the  assured  to  be  covered. 

(4)  In  the  application  of  this  section  regard  shall  be  had  to 
any  usage  regulating  the  designation  of  the  subject-matter 
insured. 

27. — (1)  A  policy  may  be  either  valued  or  unvalued.  Valued  policy 

(2)  A  valued  policy  is  a  policy  which  specifies  the  agreed  value 
of  the  subject-matter  insured. 

(3)  Subject  to  the  provisions  of  this  Act,  and  in  the  absence 
of  fraud,  the  value  fixed  by  the  pohcy  is,  as  between  the  insurer 
and  assured,  conclusive  of  the  insurable  value  of  the  subject 
intended  to  be  insured,  whether  the  loss  be  total  or  peirtial. 

(4)  Unless  the  policy  otherwise  provides,  the  value  fixed  by 
the  policy  is  not  conclusive  for  the  purpose  of  determining 
whether  there  has  been  a  constructive  total  loss. 

28.     An  unvalued  policy  is  a  policy  which  does  not  specify   Uny^ued 
the  value  of  the  subject-matter  insured,  but,  subject  to  the  limit   P°  ^^^'' 
of  the  sum  insured,  leaves  the  insurable  value  to  be  subsequently 
ascertained,  in  the  manner  hereinbefore  specified. 
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29._(1)  A  floating  policy  is  a  policy  which  describes  the 
insurance  in  general  terms,  and  leaves  the  name  of  the  ship 
or  ships  and  other  particulars  to  be  defined  by  subsequent 

declaration.  , 

(2)  The  subsequent  declaration  or  declarations  may  be  made 
by  indorsement  on  the  policy,  or  in  other  customary  manner. 

(3)  Unless  the  policy  otherwise  provides,  the  declarations  must 
be  made  in  the  order  of  dispatch  or  shipment.  They  must,  in  the 
case  of  goods,  comprise  all  consignments  within  the  terms  of  the 
policy,  and  the  value  of  the  goods  or  other  property  must  be 
honestly  stated,  but  an  omission  or  erroneous  declaration  may 
be  rectified  even  after  loss  or  arrival,  provided  the  omission  or 
declaration  was  made  in  good  faith. 

(4)  Unless  the  policy  otherwise  provides,  where  a  declara- 
tion of  value  is  not  made  until  after  notice  of  loss  or  arrival, 
the  policy  must  be  treated  as  an  unvalued  policy  as  regards 
the  subject-matter  of  that  declaration. 

30._(1)  A  policy  may  be  in  the  form  in  the  First  Schedule  to 

this  Act.  , 

(2)  Subject  to  the  provisions  of  this  Act,  and  unless  the 
context  of  the  policy  otherwise  requires,  the  terms  and  expressions 
mentioned  in  the  First  Schedule  to  this  Act  shall  be  construed 
as  having  the  scope  and  meaning  in  that  schedule  assigned 
to  them. 

31. (1)  Where  an  insurance  is  effected  at  a  premium  to  be 

arranged,  and  no  arrangement  is  made,  a  reasonable  premium  is 

payable, 

(2)  Where  an  insurance  is  effected  on  the  terms  that  an 
additional  premium  is  to  be  arranged  in  a  given  event,  and  that 
event  happens  but  no  arrangement  is  made,  then  a  reasonable 
additional  premium  is  payable. 

Double  Insurance 

32. (1)  Where  two  or  more  poUcies  are  effected  by  or  on 

behalf  of  the  assured  on  the  same  adventure  and  interest  or  any 
part  thereof,  and  the  sums  insured  exceed  the  indemnity  allowed 
by  this  Act,  the  assured  is  said  to  be  over-insured  by  double 

insurance. 

(2)  Where  the  assured  is  over-insured  by  double  insurance — 

la)  The  assured,  unless  the  policy  otherwise  provides,  may 

claim  payment  from  the  insurers  in  such  order  as  he 

may  think  fit,  provided  that  he  is  not  entitled  to  receive 

any  sum  in  excess  of  the  indemnity  allowed  by  this 

Act  * 

(b)  Where  the  poUcy  under  which  the  assured  claims  is  a 

valued  policy,  the  assured  must  give  credit  as  against 
the  valuation  for  any  sum  received  by  him  under  any 
other  policy  without  regard  to  the  actual  value  of  the 
subject-matter  insured  ; 

(c)  Where  the  pohcy  under  which  the  assured  claims  is  an 

unvalued  policy  he  must  give  credit,  as  against  the 
full  insurable  value,  for  any  sum  received  by  him  under 
any  other  policy  ; 

(d)  Where  the  assured  receives  any  sum  in  excess  of  the 

indemnity  allowed  by  this  Act,  he  is  deemed  to  hold 
such  sum  in  trust  for  the  insurers,  according  to  their 
right  of  contribution  among  themselves. 
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33,_(1)  A  warranty,  in  the  following  sections  relating  to 
warranties,  means  a  promissory  warranty,  that  is  to  say,  a 
warranty  by  which  the  assured  undertakes  that  some  particular 
thing  shall  or  shall  not  be  done,  or  that  some  condition  shall  be 
fulfilled,  or  whereby  he  affirms  or  negatives  the  existence  of  a 
particular  state  of  facts. 

(2)  A  warranty  may  be  express  or  impUed. 

(3)  A  warranty,  as  above  defined,  is  a  condition  which  must 
be  exactly  complied  with,  whether  it  be  material  to  the  risk  or 
not.  If  it  be  not  so  compUed  with,  then,  subject  to  any  express 
provision  in  the  policy,  the  insurer  is  discharged  from  liability 
as  from  the  date  of  the  breach  of  warranty,  but  without  prejudice 
to  any  liability  incurred  by  him  before  that  date. 

34. — (1)  Non-compliance  with  a  warranty  is  excused  when, 
by  reason  of  a  change  of  circumstances,  the  warranty  ceases  to  be 
applicable  to  the  circumstances  of  the  contract,  or  when  comph- 
ance  with  the  warranty  is  rendered  unlawful  by  any  subsequent 

laAV 

(2)  Where  a  warranty  is  broken,  the  assured  cannot  avail 
himself  of  the  defence  that  the  breach  has  been  remedied,  and 
the  warranty  complied  with,  before  loss. 

(3)  A  breach  of  warranty  may  be  waived  by  the  insurer. 

35, — (1)  An  express  warranty  may  be  in  any  form  of  words 
from  which  the  intention  to  warrant  is  to  be  inferred. 

(2)  An  express  warranty  must  be  included  in.  or  written 
upon,  the  policy,  or  must  be  contained  in  some  document 
incorporated  by  reference  into  the  policy. 

(3)  An  express  warranty  does  not  exclude  an  implied  warranty, 
unless  it  be  inconsistent  therewith. 

36. — (1)  Where  insurable  property,  whether  ship  or  goods,  is 
expressly  warranted  neutral,  there  is  an  implied  condition  that 
the  property  shall  have  a  neutral  character  at  the  commencement 
of  the  risk,  and  that,  so  far  as  the  assured  can  control  the  matter, 
its  neutral  character  shall  be  preserved  during  the  risk. 

(2)  Where  a  ship  is  expressly  warranted  "  neutral  "  there  is 
also  an  impHed  condition  that,  so  far  as  the  assured  can  control 
the  matter,  she  shall  be  properly  documented,  that  is  to  say, 
that  she  shall  carry  the  necessary  papers  to  establish  her  neu- 
trality, and  that  she  shall  not  falsify  or  suppress  her  papers,  or 
use  simulated  papers.  If  any  loss  occurs  through  breach  of 
this  condition,  the  insurer  may  avoid  the  contract. 

37.  There  is  no  implied  warranty  cis  to  the  nationality  of  a 
ship,  or  that  her  nationaUty  shall  not  be  changed  during  the  risk. 

38.  Where  the  subject-matter  insured  is  warranted  "  well  " 
or  "  in  good  safety  "  on  a  particular  day,  it  is  sufficient  if  it  be 
safe  at  any  time  during  that  day. 

39. (1)  In  a  voyage  policy  there  is  an  imphed  warranty  that 

at  the  commencement  of  the  voyage  the  ship  shall  be  seaworthy 
for  the  purpose  of  the  particular  adventure  insured. 

(2)  Where  the  policy  attaches  while  the  ship  is  in  port,  there 
is  also  an  impUed  warranty  that  she  shall,  at  the  commencement 
of  the  risk,  be  reasonably  fit  to  encounter  the  ordinary  perils  of 

the  port. 

(3)  Where  the  policy  relates  to  a  voyage  which  is  performed 
in  different  stages,  during  which  the  ship  requires  different  kinds 

ao— (1547) 
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warranty  that  at  the  commencement  of  each  stage  the  ship  is 

seaworthy  in  respect  of  such  preparation  or  equipment  for  the 
purposes  of  that  stage. 

(4)  A  ship  is  deemed  to  be  seaworthy  when  she  is  reasonably 
fit  in  all  respects  to  encounter  the  ordinary  perils  of  the  seas 
of  the  adventure  insured. 

(5)  In  a  time  policy  there  is  no  implied  warranty  that  the 
ship  shall  be  seaworthy  at  any  stage  of  the  adventure,  but 
where,  with  the  privity  of  the  assured,  the  ship  is  sent  to  sea 
in  an  unseaworthy  state,  the  insurer  is  not  hable  for  any  loss 
attributable  to  unseaworthiness. 

No  implied  40. (1)  In  a  policy  on  goods  or  other  moveables,  there  is  no 

''rS^"*^  *i^a*  implied  warranty  that  the  goods  or  moveables  are  seaworthy. 
wOTihy!^^  "  (2)  In  a  voyage  pohcy  on  goods  or  other  moveables  there 
is  an  implied  warranty  that  at  the  commencement  of  the  voyage 
the  ship  is  not  only  seaworthy  as  a  ship,  but  also  that  she  is 
reasonably  fit  to  carry  the  goods  or  other  moveables  to  the 
destination  contemplated  by  the  policy. 

There  is  an  implied  warranty  that  the  adventure  insured 
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41.      .  . 

is  a  lawful  one,  and  that,  so  far  as  the  assured  can  control  the 
matter,  the  adventure  shall  be  carried  out  in  a  lawful  manner. 

The  Voyage 
42. — (1)  Where  the  subject-matter  is  insured  by  a  voyage 
poHcy  "  at  and  from  "  or  "  from  "  a  particular  place,  it  is  not 
necessary  that  the  ship  should  be  at  that  place  when  the  contract 
is  concluded,  but  there  is  an  implied  condition  that  the  adventure 
shall  be  commenced  within  a  reasonable  time,  and  that  if  the 
adventure  be  not  so  commenced  the  insurer  may  avoid  the 

contract. 

(2)  The  implied  condition  may  be  negatived  by  showing  that 
the  delay  was  caused  by  circumstances  known  to  the  insurer 
before  the  contract  was  concluded,  or  by  showing  that  he  waived 
the  condition. 

43.  Where  the  place  of  departure  is  specified  by  the  poHcy, 
and  the  ship  instead  of  sailing  from  that  place  sails  from  any 
other  place,  the  risk  does  not  attach. 

44.  Where  the  destination  is  specified  in  the  poUcy,  and  the 
ship,  instead  of  sailing  for  that  destination,  sails  for  any  other 
destination,  the  risk  does  not  attach. 

45. (1)   Where,   after  the  commencement  of  the  risk,   the 

destination  of  the  ship  is  voluntarily  changed  from  the  destination 
contemplated  by  the  poUcy,  there  is  said  to  be  a  change  of 

voyage. 

(2)  Unless  the  policy  otherwise  provides,  where  there  is  a 
change  of  voyage,  the  insurer  is  discharged  from  liability  as  from 
the  time  of  change,  that  is  to  say,  as  from  the  time  when  the 
determination  to  change  it  is  manifested  ;  and  it  is  immaterial 
that  the  ship  may  not  in  fact  have  left  the  course  of  voyage 
contemplated  by  the  policy  when  the  loss  occurs. 

46. (1)  Where  a  ship,  without  lawful  excuse,  deviates  from 

the  voyage  contemplated  by  the  policy,  the  insurer  is  discharged 
from  liability  as  from  the  time  of  deviation,  and  it  is  immaterial 
that  the  ship  may  have  regained  her  route  before  any  loss 
occurs. 


(fc) 


(3) 


APPENDIX  I 

(2)  There  is  a  deviation  from  the  voyage  contemplated  by 
the  policy — 

la)  Where  the  course  of  the  voyage  is  specifically  designated 
by  the  policy,  and  that  course  is  departed  from  ;    or 
Where  the  course  of  the  voyage  is  not  specifically  desig- 
nated by  the  policy,  but  the  usual  and  customary  course 
is  departed  from. 
.01  The  intention  to  deviate  is  immaterial ;    there  must  be  a 
deviation  in  fact  to  discharge  the  insurer  from  his  UabiUty  under 
the  contract. 

47._(1)  Where  several  ports  of  discharge  are  specified  by 
the  policy,  the  ship  may  proceed  to  all  or  any  of  them,  but,  in  the 
absence  of  any  usage  or  sufficient  cause  to  the  contrary,  she  must 
proceed  to  them,  or  such  of  them  as  she  goes  to,  in  the  order 
designated  by  the  policy.  If  she  does  not  there  is  a  deviation. 
(2)  Where  the  policy  is  to  "  ports  of  discharge,  within  a 
given  area,  which  are  not  named,  the  ship  must,  in  the  absence 
of  any  usage  or  sufficient  cause  to  the  contrary,  proceed  to  them 
or  such  of  them  as  she  goes  to,  in  their  geographical  order.  If 
she  does  not  there  is  a  deviation. 

48  In  the  case  of  a  voyage  poHcy,  the  adventure  insured 
must  be  prosecuted  throughout  its  course  with  reasonable 
dispatch,  and,  if  without  lawful  excuse  it  is  not  so  prosecuted, 
the  insurer  is  discharged  from  hability  as  from  the  time  when 
the  delay  became  unreasonable. 

49._(1)  Deviation  or  delay  in  prosecuting  the  voyage  con- 
templated by  the  policy  is  excused — 

(a)  Where  authorised  by  any  special  term  m  the  policy  ;    or 
ip)  Where  caused  by  circumstances  beyond  the  control  of  the 

master  and  his  employer ;   or  ,        •  u 

(c)   Where  reasonably  necessary  in  order  to  comply  with  an 

express  or  implied  warranty;    or  ,       ,  . 

{d)  Where  reasonably  necessary  for  the  safety  of  the  ship  or 

subject-matter  insured  ;    or  . 

(e)   For  the  purpose  of  saving  human  life,  or  aiding  a  ship  in 

distress  where  human  Ufe  may  be  in  danger  ;    or 
If)   Where  reasonably  necessary  for  the  purpose  of  obtaining 
medical  or  surgical  aid  for   any  person  on   board  the 

ship ;    or  ,     ,     ,  ^1.  x 

Ip)  Where  caused  by  the  barratrous  conduct  of  the  master  or 

crew,  if  barratry  be  one  of  the  perils  insured  against. 
(2)  When  the  cause  excusing  the  deviation  or  delay  ceases 
to  operate,  the  ship  must  resume  her  course,  and  prosecute  her 
voyage,  with  reasonable  dispatch. 

Assignment  of  Policy 

50— (1)  A  marine  poUcy  is  assignable  unless  it  contains 
terms  expressly  prohibiting  assignment.  It  may  be  assigned 
either  before  or  after  loss. 

(2)  Where  a  marine  policy  has  been  assigned  so  as  to  pass 
the  beneficial  interest  in  such  pohcy,  the  assignee  of  the  policy  is 
entitled  to  sue  thereon  in  his  own  name  ;  and  the  defendant  is 
entitled  to  make  any  defence  arising  out  of  the  contract  which 
he  would  have  been  entitled  to  make  if  the  action  had  been 
brought  in  the  name  of  the  person  by  or  on  behalf  of  whom  the 
policy  was  effected. 
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(3)  A  marine  policy  may  be  assigned  by  indorsement  thereon 
or  in  other  customary  manner. 

51.  Where  the  assured  has  parted  with  or  lost  his  interest  in 
the  subject-matter  insured,  and  has  not,  before  or  at  the  time  of 
so  doing,  expressly  or  impliedly  agreed  to  assign  the  policy,  any 
subsequent  assignment  of  the  policy  is  inoperative ; 

Provided  that  nothing  in  this  section  aflEects  the  assignment 
of  a  poUcy  after  loss. 

The  Premium 

52.  Unless  otherwise  agreed,  the  duty  of  the  assured  or  his 
agent  to  pay  the  premium,  and  the  duty  of  the  insurer  to  issue  the 
policy  to  the  assured  or  his  agent,  are  concurrent  conditions,  and 
the  insurer  is  not  bound  to  issue  the  policy  until  payment  or  tender 
of  the  premium. 

53. — (1)  Unless  otherwise  agreed,  where  a  marine  policy  is 
effected  on  behalf  of  the  assured  by  a  broker,  the  broker  is  directly 
responsible  to  the  insurer  for  the  premium,  and  the  insurer  is 
directly  responsible  to  the  assured  for  the  amount  which  may  be 
payable  in  respect  of  losses,  or  in  respect  of  returnable  premium. 

(2)  Unless  otherwise  agreed,  the  broker  has,  as  against  the 
assured,  a  lien  upon  the  policy  for  the  amount  of  the  premium  and 
his  charges  in  respect  of  effecting  the  policy  ;  and,  where  he  has 
dealt  with  the  person  who  employs  him  as  a  principal,  he  has  also 
a  lien  on  the  policy  in  respect  of  any  balance  on  any  insurance 
account  which  may  be  due  to  him  from  such  person,  unless  when 
the  debt  was  incurred  he  had  reason  to  believe  that  such  person 
was  only  an  agent. 

54.  Where  a  marine  policy  effected  on  behalf  of  the  assured 
by  a  broker  acknowledges  the  receipt  of  the  premium,  such 
acknowledgment  is,  in  the  absence  of  fraud,  conclusive  as  between 
the  insurer  and  the  assured,  but  not  as  between  the  insurer  and 
broker. 

Loss  and  Abandonment 

55. — (1)  Subject  to  the  provisions  of  this  Act,  and  unless  the 
policy  otherwise  provides,  the  insurer  is  liable  for  any  loss 
proximately  caused  by  a  peril  insured  against,  but,  subject  as 
aforesaid,  he  is  not  liable  for  any  loss  which  is  not  proximately 
caused  by  a  peril  insured  against. 

(2)  In  particular — 

(a)  The  insurer  is  not  liable  for  any  loss  attributable  to 
the  wilful  misconduct  of  the  assured,  but,  unless  the 
policy  otherwise  provides,  he  is  Uable  for  any  loss  proxi- 
mately caused  by  a  peril  insured  against,  even  though 
the  loss  would  not  have  happened  but  for  the  misconduct 
or  negligence  of  the  master  or  crew ; 

(fc)  Unless  the  policy  otherwise  provides,  the  insurer  on 
ship  or  goods  is  not  liable  for  any  loss  proximately  caused 
by  delay,  although  the  delay  be  caused  by  a  peril  insured 
against ; 

(c)  Unless  the  policy  otherwise  provides,  the  insurer  is  not 
liable  for  ordinary  wear  and  tear,  ordinary  leakage  and 
breakage,  inherent  vice  or  nature  of  the  subject-matter 
insured,  or  for  any  loss  proximately  caused  by  rats  or 
vermin,  or  for  any  injury  to  machinery  not  proximately 
caused  by  maritime  perils. 

56. — (1)  A  loss  may  be  either  total  or  partial.  Any  loss  other 
than  a  total  loss,  as  hereinafter  defined,  is  a  partial  loss. 
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(2)  A  total  loss  may  be  either    an  actual  total   loss,   or  a   A.D.  1906. 
constructive  total  loss. 

(3)  Unless  a  different  intention  appears  from  the  terms  of 
the  policy,  an  insurance  against  total  loss  includes  a  constructive 
as  well  as  an  actual,  total  loss. 

(4)  Where  the  assured  brings  an  action  for  a  total  loss  and 
the  evidence  proves  only  a  partial  loss,  he  may,  unless  the  pohcy 
otherwise  provides,  recover  for  a  partial  loss. 

(5)  Where  goods  reach  their  destination  in  specie,  but  by 
reason  of  obliteration  of  marks,  or  otherwise,  they  are  incapable 
of  identification,  the  loss,  if  any,  is  partial,  and  not  total. 

57.— (1)  Where  the  subject-matter  insured  is  destroyed,  or  so 
damaged  as  to  cease  to  be  a  thing  of  the  kind  insured,  or  where 
the  assured  is  irretrievably  deprived  thereof,  there  is  an  actual 

total  loss.  ,   ,      J  4. 

(2)  In  the  case  of  an  actual  total  loss  no  notice  of  abandonment 

need  be  given. 

58.  Where  the  ship  concerned  in  the  adventure  is  missing, 
and  after  the  lapse  of  a  reasonable  time  no  news  of  her  has 
been  received,  an  actual  total  loss  may  be  presumed. 

59.  Where,  by  a  peril  insured  against,  the  voyage  is  inter- 
rupted at  an  intermediate  port  or  place,  under  such  circumstances 
as,  apart  from  any  special  stipulation  in  the  contract  of  affreight- 
ment, to  justify  the  master  in  landing  and  re-shipping  the  goods 
or  other  moveables,  or  in  transhipping  them,  and  sending  them 
on  to  their  destination,  the  liability  of  the  insurer  continues, 
notwithstanding  the  landing  or  transhipment. 

60. — (1)  Subject  to  any  express  provision  in  the  policy,  there 
is  a  constructive  total  loss  where  the  subject-matter  insured  is 
reasonably  abandoned  on  account  of  its  actual  total  loss  appear- 
ing to  be  unavoidable,  or  because  it  could  not  be  preserved  from 
actual  total  loss  without  an  expenditure  which  would  exceed  its 
value  when  the  expenditure  had  been  incurred. 

(2)  In  particular,  there  is  a  constructive  total  loss — 
(i)  Where  the  assured  is  deprived  of  the  possession  of  his 
ship  or  goods  by  a  peril  insured  against,  and  (a)  it  is 
unUkely  that  he  can  recover  the  ship  or  goods,  as  the 
case  may  be,  or  (6)  the  cost  of  recovering  the  ship  or 
goods,  as  the  case  may  be,  would  exceed  their  value  when 
recovered  ;   or 
(ii)  In  the  case  of  damage  to  a  ship,  where  she  is  so  damaged 
by  a  peril  insured  against  that  the  cost  of  repairing  the 
damage  would  exceed  the  value  of  the  ship  when  repaired. 
In    estimating   the    cost    of   repairs,    no   deduction 
is  to  be  made  in  respect  of  general  average  contributions 
to  those  repairs  payable  by  other  interests,  but  account 
is  to  be  taken  of  the  expense  of  future  salvage  operations 
and  of  any  future  general  average  contributions  to  which 
the  ship  would  be  liable  if  repaired  ;    or 
(iii)  In"' the  case  of  damage  to  goods,  where  the  cost  of  repairing 
the  damage  and  forwarding  the  goods  to  their  destination 
would  exceed  their  value  on  arrival. 

61.     Where  there  is  a  constructive  total  loss  the  assured  may   Effect  of 
either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject-   [^/j*'j'^^« 
matter  insured  to  the  insurer  and  treat  the  loss  as  if  it  were  an 
actual  total  loss. 
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62. — (1)  Subject  to  the  provisions  of  this  section,  where  the 
assured  elects  to  abandon  the  subject-matter  insured  to  the 
insurer,  he  must  give  notice  of  abandonment.  If  he  fails  to  do 
so  the  loss  can  only  be  treated  as  a  partial  loss. 

(2)  Notice  of  abandonment  may  be  given  in  writing,  or  by 
word  of  mouth,  or  partly  in  writing  and  partly  by  word  of  mouth, 
and  may  be  given  in  any  terms  which  indicate  the  intention  of 
the  assured  to  abandon  his  insured  interest  in  the  subject-matter 
insured  unconditionally  to  the  insurer. 

(3)  Notice  of  abandonment  must  be  given  with  reasonable 
diligence  after  the  receipt  of  reliable  information  of  the  loss,  but 
where  the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  inquiry. 

(4)  Where  notice  of  abandonment  is  properly  given,  the  rights 
of  the  assured  are  not  prejudiced  by  the  fact  that  the  insurer 
refuses  to  accept  the  abandonment. 

(5)  The  acceptance  of  an  abandonment  may  be  either  express 
or  implied  from  the  conduct  of  the  insurer.  The  mere  silence  of 
the  insurer  after  notice  is  not  an  acceptance. 

(6)  Where  notice  of  abandonment  is  accepted  the  abandon- 
ment is  irrevocable.  The  acceptance  of  the  notice  conclusively 
admits  liability  for  the  loss  and  the  sufficiency  of  the  notice. 

(7)  Notice  of  abandonment  is  unnecessary  where,  at  the  time 
when  the  assured  receives  information  of  the  loss,  there  would  be 
no  possibility  of  benefit  to  the  insurer  if  notice  were  given  to  him. 

(8)  Notice  of  abandonment  may  be  waived  by  the  insurer. 

(9)  Where  an  insurer  has  re-insured  his  risk,  no  notice  of 
abandonment  need  be  given  by  him. 

63. — (1)  Where  there  is  a  valid  abandonment  the  insurer 
is  entitled  to  take  over  the  interest  of  the  assured  in  whatever 
may  remain  of  the  subject-matter  insmred,  and  all  proprietary 
rights  incidental  thereto. 

(2)  Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is 
entitled  to  any  freight  in  course  of  being  earned,  and  which  is 
earned  by  her  subsequent  to  the  casualty  causing  the  loss,  less 
the  expenses  of  earning  it  incurred  after  the  casualty ;  and, 
where  the  ship  is  carrying  the  owner's  goods,  the  insurer  is 
entitled  to  a  reasonable  remuneration  for  the  carriage  of  them 
subsequent  to  the  casualty  causing  the  loss. 

Partial    Losses    {including    Salvage    and    General    Average    and 

Particular  Charges) 

64. — (1)  A  particular  average  loss  is  a  partial  loss  of  the 
subject-matter  insured,  caused  by  a  peril  insured  against,  and 
which  is  not  a  general  average  loss. 

(2)  Expenses  incurred  by  or  on  behalf  of  the  assured  for  the 
safety  or  preservation  of  the  subject-matter  insured,  other  than 
general  average  and  salvage  charges,  are  called  particular 
charges.  Particular  charges  are  not  included  in  particular 
average. 

65. — (1)  Subject  to  any  express  provision  in  the  policy, 
salvage  charges  incurred  in  preventing  a  loss  by  perils  insured 
against  may  be  recovered  as  a  loss  by  those  perils. 

(2)  "  Salvage  charges  "  means  the  charges  recoverable  under 
maritime  law  by  a  salvor  independently  of  contract.  They  do 
not  include  the  expenses  of  services  in  the  nature  of  salvage 
rendered  by  the  assured  or  his  agents,  or  any  person  employed 
for  hire  by  them,  for  the  purpose  of  averting  a  peril  insured 
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against.     Such  expenses,  where  properly  incurred,  may  be  re-  A.  .  _9o_ 
covered   as   particular   charges   or   as   a  general   average   loss, 
according  to  the  circumstances  under  which  they  were  incurred. 

66.-{l)  A  general  average  loss  is  a  loss  caused  by  or  directly   Genial  ^^^^ 
consequential  on  a  general  average  act.     It  includes  a  general 
average  expenditure  as  well  as  a  general  average  sacrifice. 

(2)  There  is  a  general  average  act  where  any  extraordinary 
sacrifice  or  expenditure  is  voluntarily  and  reasonably  made  or 
incurred  in  time  of  peril  for  the  purpose  of  preserving  the  property 
imperilled  in  the  common  adventure. 

(3)  Where  there  is  a  general  average  loss,  the  party  on  whom 
it  falls  is  entitled,  subject  to  the  conditions  imposed  by  maritune 
law.  to  a  rateable  contribution  from  the  other  parties  interested, 
and  such  contribution  is  called  a  general  average  contribution 

(4)  Subject  to  any  express  provision  in  the  policy,  where  the 
assured  has  incurred  a  general  average  ^^V^^^^^^' ,^^J^^^ 
recover  from  the  insurer  in  respect  of  the  proportion  of  the  loss 
which  falls  upon  him  ;  and.  in  the  case  of  a  general  average 
sacrifice,  he  may  recover  from  the  insurer  m  respect  of  the  whole 
loss  without  having  enforced  his  right  of  contribution  from  the 
other  parties  hable  to  contribute. 

(5)  Subject  to  any  express  provision  m  the  policy,  where  the 
assured  has  paid,  or  is  liable  to  pay,  a  general  average  contribution 
in  respect  of  the  subject  insured,  he  may  recover  therefor  from 

^6^1^^  absence  of  express  stipulation,  the  insurer  is  not 
liable  for  any  great  average  loss  or  contribution  where  the  loss 
was  not  incurred  for  the  purpose  of  avoiding,  or  m  connection 
with  the  avoidance  of,  a  peril  insured  against. 

(7)  Where  ship,  freight,  and  cargo,  or  any  two  of  those 
interests,  are  owned  by  the  same  assured,  the  liability  of  the 
insurer  in  respect  of  general  average  losses  or  contributions  is  to 
be  determined  as  if  those  subjects  were  owned  by  different 

persons.  ,  r    ^        •* 

Measure  of  Indemnity 

67  _(1)  The  sum  which  the  assured  can  recover  in  respect  Extent  of 
of  a  'loss  on  a  policy  by  which  he  is  insured,  in  the  case  of  an  \-^^^^^^ 
unvalued  policy  to  the  full  extent  of  the  insurable  value,  or,  in   1^. 

the  case  of  a  valued  policy  to  the  full  extent  of  the  value  fixed 
bv  the  policy,  is  called  the  measure  of  indemnity. 

(2)  Where  there  is  a  loss  recoverable  under  the  pohcy  the 
insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  for 
such  proportion  of  the  measure  of  indemnity  as  the  amount  of  his 
subscription  bears  to  the  value  fixed  by  the  policy  m  the  case  of 
a  valued  policy,  or  to  the  insurable  value  in  the  case  of  an 
unvalued  policy. 

68  Subject  to  the  provisions  of  this  Act  and  to  any  express  Total  loss, 
provision  in   the   policy,   where   there   is    a  total   loss   of   the 
Subject-matter  insured — 

(1)  If  the  policy  be  a  valued  policy,  the  measure  of  indemnity 

is  the  sum  fixed  by  the  policy  : 

(2)  If   the   policy   be   an   unvalued   policy,   the   measure   ol 

indemnity  is  the  insurable  value  of  the  subject-matter 

insured. 
69.     Where  a  ship  is  damaged,  but  is  not  totally  lost,  the   Par^^  l<« 
measure  of  indemnity,  subject  to  any  express  provision  m  the 
policy,  is  as  follows — 
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(1)  Where  the  ship  has  been  repaired,  the  assured  is  entitled 

to  the  reasonable  cost  of  the  repairs,  less  the  customary 
deductions,  but  not  exceeding  the  sum  insured  in  respect 
of  any  one  casualty  : 

(2)  Where  the  ship  has  been  only  partially  repaired,  the  assured 

is  entitled  to  the  reasonable  cost  of  such  repairs,  computed 
as  above,  and  also  to  be  indemnified  for  the  reasonable 
depreciation,  if  any,  arising  from  the  unrepaired  damage, 
provided  that  the  aggregate  amount  shall  not  exceed 
the  cost  of  repairing  the  whole  damage,  computed  as 
above : 

(3)  Where  the  ship  has  not  been  repaired,  and  has  not  been 

sold  in  her  damaged  state  during  the  risk,  the  assured 
is  entitled  to  be  indemnified  for  the  reasonable  depreciation 
arising  from  the  unrepaired  damage,  but  not  exceeding 
the  reasonable  cost  of  repairing  such  damage,  computed 
as  above. 

70.  Subject  to  any  express  provision  in  the  policy,  where 
there  is  a  partial  loss  of  freight,  the  measure  of  indemnity  is 
such  proportion  of  the  sum  fixed  by  the  policy  in  the  case  of  a 
valued  policy,  or  of  the  insurable  value  in  the  case  of  an  unvalued 
poHcy,  as  the  proportion  of  freight  lost  by  the  assured  bears 
to  the  whole  freight  at  the  risk  of  the  assured  under  the  policy. 

71.  Where  there  is  a  partial  loss  of  goods,  merchandise,  or 
other  moveables,  the  measure  of  indemnity,  subject  to  any 
express  provision  in  the  policy,  is  as  follows — 

(1)  Where  part  of  the  goods,  merchandise  or  other  moveables 

insured  by  a  valued  policy  is  totally  lost,  the  measure 
of  indemnity  is  such  proportion  of  the  sum  fixed  by 
the  policy  as  the  insurable  value  of  the  part  lost  bears 
to  the  insurable  value  of  the  whole,  ascertained  as  in 
the  case  of  an  unvalued  policy  : 

(2)  Where  part  of  the  goods,  merchandise,  or  other  moveables 

insured  by  an  unvalued  policy  is  totally  lost,  the  measure 
of  indemnity  is  the  insurable  value  of  the  part  lost, 
ascertained  as  in  case  of  total  loss  : 

(3)  Where  the  whole  or  any  part  of  the  goods  or  merchandise 

insured  has  been  delivered  damaged  at  its  destination, 
the  measure  of  indemnity  is  such  proportion  of  the  sum 
fixed  by  the. policy  in  the  case  of  a  valued  policy,  or  of 
the  insurable  value  in  the  case  of  an  unvalued  policy, 
as  the  difference  between  the  gross  sound  and  damaged 
values  at  the  place  of  arrival  bears  to  the  gross  sound 
value : 

(4)  ••  Gross  value  "  means  the  wholesale  price  or,  if  there  be 

no  such  price,  the  estimated  value,  with,  in  either  case, 
freight,  landing  charges,  and  duty  paid  beforehand ;  pro- 
vided that,  in  the  case  of  goods  or  merchandise  customarily 
sold  in  bond,  the  bonded  price  is  deemed  to  be  the  gross 
value.  "  Gross  proceeds  "  means  the  actual  price  ob- 
tained at  a  sale  where  all  charges  on  sale  are  paid  by  the 
sellers. 

72. — (1)  Where  different  species  of  property  are  insured  under 
a  single  valuation,  the  valuation  must  be  apportioned  over  the 
different  species  in  proportion  to  their  respective  insurable  values. 


General 
average 
contributions 
and  salvage 
charges. 


Liabilities  to 
third  parties. 


as  in  the  case  of  an  unvalued  policy.     The  insured  value  of  any   A.D.  1906. 
part  of  a  species  is  such  proportion  of  the  total  insured  value 
of  the  same  as  the  insurable  value  of  the  part  bears  to  the 
insurable  value  of  the  whole,  ascertained  in  both  cases  as  provided 
by  this  Act. 

(2)  Where  a  valuation  has  to  be  apportioned,  and  particulars 
of  the  prime  cost  of  each  separate  species,  quality,  or  description 
of  goods  cannot  be  ascertained,  the  division  of  the  valuation 
may  be  made  over  the  net  arrived  sound  values  of  the  different 
species,  qualities,  or  descriptions  of  goods. 

73. — (1)  Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has  paid,  or  is  liable  for,  any  general  average  con- 
tribution, the  measure  of  indemnity  is  the  full  amount  of  such 
contribution,  if  the  subject-matter  liable  to  contribution  is 
insured  for  its  full  contributory  value  ;  but,  if  such  subject- 
matter  be  not  insured  for  its  full  contributory  value,  or  if  only 
part  of  it  be  insured,  the  indemnity  payable  by  the  insurer  must 
be  reduced  in  proportion  to  the  under  insurance,  and  where  there 
has  been  a  particular  average  loss  which  constitutes  a  deduction 
from  the  contributory  value,  and  for  which  the  insurer  is  hable, 
that  amount  must  be  deducted  from  the  insured  value  in  order 
to  ascertain  what  the  insurer  is  liable  to  contribute. 

(2)  Where  the  insurer  is  liable  for  salvage  charges  the  extent 
of  his  liability  must  be  determined  on  the  like  principle. 

74.  Where  the  assured  has  effected  an  insurance  in  express 
terms  against  any  liability  to  a  third  party,  the  measure  of 
indemnity,  subject  to  any  express  provision  in  the  policy,  is 
the  amount  paid  or  payable  by  him  to  such  third  party  in  respect 
of  such  Uabihty. 

75. — (1)  Where  there  has  been  a  loss  in  respect  of  any  subject- 
matter  not  expressly  provided  for  in  the  foregoing  provisions 
of  this  Act,  the  measure  of  indemnity  shall  be  ascertained,  as 
nearly  as  may  be,  in  accordance  with  those  provisions,  in  so 
far  as  applicable  to  the  particular  case. 

(2)  Nothing  in  the  provisions  of  this  Act  relating  to  the 
measure  of  indemnity  shall  affect  the  rules  relating  to  double 
insurance,  or  prohibit  the  insurer  from  disproving  interest 
wholly  or  in  part,  or  from  showing  that  at  the  time  of  the  loss 
the  whole  or  any  part  of  the  subject-matter  insured  was  not  at 
risk  under  the  policy. 

76. — (1)  Where  the  subject-matter  insured  is  warranted  free 
from  particular  average,  the  assured  cannot  recover  for  a  loss 
of  part,  other  than  a  loss  incurred  by  a  general  average  sacrifice, 
unless  the  contract  contained  in  the  policy  be  apportionable  ;  but, 
if  the  contract  be  apportionable,  the  assured  may  recover  for  a 
total  loss  of  any  apportionable  part. 

(2)  Where  the  subject-matter  insured  is  warranted  free  from 
particular  average,  either  wholly  or  under  a  certain  percentage, 
the  insurer  is  nevertheless  liable  for  salvage  charges,  and  for 
particular  charges  and  other  expenses  properly  incurred  pursuant 
to  the  provisions  of  the  suing  and  labouring  clause  in  order  to 
avert  a  loss  insured  against. 

(3)  Unless  the  policy  otherwise  provides,  where  the  subject- 
matter  insured  is  warranted  free  from  particular  average  under 
a  specified  percentage,  a  general  average  loss  cannot  be  added 
to  a  particular  average  loss  to  make  up  the  specified  percentage. 
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(4)  For  the  purpose  of  ascertaining  whether  the  specified 
percentage  has  been  reached,  regard  shall  be  had  only  to  the 
actual  loss  suffered  by  the  subject-matter  insured.  Particular 
charges  and  the  expenses  of  and  incidental  to  ascertaining  and 
proving  the  loss  must  be  excluded. 

77. — (1)  Unless  the  poUcy  otherwise  provides,  and  subject 
to  the  provisions  of  this  Act,  the  insurer  is  liable  for  successive 
losses,  even  though  the  total  amount  of  such  losses  may  exceed 
the  sum  insured. 

(2)  Where,  under  the  same  policy,  a  partial  loss,  which  has 
not  been  repaired  or  otherwise  made  good,  is  followed  by  a  total 
loss,  the  assured  can  only  recover  in  respect  of  the  total  loss : 

Provided  that  nothing  in  this  section  shall  afifect  the  liability 
of  the  insurer  under  the  suing  and  labouring  clause. 

78. — (1)  Where  the  policy  contains  a  suing  and  labouring 
clause,  the  engagement  thereby  entered  into  is  deemed  to  be 
supplementary  to  the  contract  of  insurance,  and  the  assured 
may  recover  from  the  insurer  any  expenses  properly  incurred 
pursuant  to  the  clause,  notwithstanding  that  the  insurer  may 
have  paid  for  a  total  loss,  or  that  the  subject-matter  may  have 
been  warranted  free  from  particular  average,  either  wholly  or 
under  a  certain  percentage. 

(2)  General  average  losses  and  contributions  and  salvage 
charges,  as  defined  by  this  Act,  are  not  recoverable  under  the 
suing  and  labouring  clause. 

(3)  Expenses  incurred  for  the  purpose  of  averting  or  diminish- 
ing any  loss  not  covered  by  the  policy  are  not  recoverable  under 
the  suing  and  labouring  clause. 

(4)  It  is  the  duty  of  the  assured  and  his  agents,  in  all  cases, 
to  take  such  measures  as  may  be  reasonable  for  the  purpose  of 
averting  or  minimising  a  loss. 

Rights  of  Insurer  on  Payment 

79. — (1)  Where  the  insurer  pays  for  a  total  loss,  either  of  the 
whole,  or  in  the  case  of  goods  of  any  apportionable  part,  of 
the  subject-matter  insured,  he  thereupon  becomes  entitled  to 
take  over  the  interest  of  the  assured  in  whatever  may  remain 
of  the  subject-matter  so  paid  for,  and  he  is  thereby  subrogated 
to  all  the  rights  and  remedies  of  the  assured  in  and  in  respect 
of  that  subject-matter  as  from  the  time  of  the  casualty  causing 
the  loss. 

(2)  Subject  to  the  foregoing  provisions,  where  the  insurer 
pays  for  a  partial  loss,  he  acquires  no  title  to  the  subject-matter 
insured,  or  such  part  of  it  as  may  remain,  but  he  is  thereupon 
subrogated  to  all  rights  and  remedies  of  the  assured  in  and  in 
respect  of  the  subject-matter  insured  as  from  the  time  of  the 
casualty  causing  the  loss,  in  so  far  as  the  assured  has  been 
indemnified,  according  to  this  Act,  by  such  payment  for  the  loss. 

80. — (1)  Where  the  assured  is  over-insured  by  double  insurance, 
each  insurer  is  bound,  as  between  himself  and  the  other  insurer^, 
to  contribute  rateably  to  the  loss  in  proportion  to  the  amount 
for  which  he  is  liable  under  his  contract. 

(2)  If  any  insurer  pays  more  than  his  proportion  of  the  loss, 
he  is  entitled  to  maintain  an  action  for  contribution  against  the 
other  insurers,  and  is  entitled  to  the  like  remedies  as  a  surety 
who  has  paid  more  than  his  proportion  of  the  debt. 
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81.  Where  the  assured  is  insured  for  an  amount  less  than  A.D.^goe. 
the  insurable  value  or,  in  the  case  of  a  valued  policy,  for  an  ggg^t  of 
amount  less  than  the  policy  valuation,  he  is  deemed  to  be  his  ^da  jn- 
own  insurer  in  respect  of  the  uninsured  balance. 

Return  of  Premium 

82.  Where  the  premium,  or  a  proportionate  part  thereof  is, 
by  this  Act,  declared  to  be  returnable — 

(a)  If  already  paid,  it  may  be  recovered  by  the  assured  from 

the  insurer  ;    and 
(6)   If  unpaid,  it  may  be  retained  by  the  assured  or  his  agent. 

83. — Where  the  policy  contains  a  stipulation  for  the  return 
of  the  premium,  or  a  proportionate  part  thereof,  on  the  happening 
of  a  certain  event,  and  that  event  happens,  the  premium,  or, 
as  the  case  may  be,  the  proportionate  part  thereof,  is  thereupon 
returnable  to  the  assured. 

84. — (1)  Where  the  consideration  for  the  payment  of  the 
premium  totally  fails,  and  there  has  been  no  fraud  or  illegality  on 
the  part  of  the  assured  or  his  agents,  the  premium  is  thereupon 
returnable  to  the  assured. 

(2)  Where  the  consideration  for  the  payment  of  the  premium 
is  apportionable  and  there  is  a  total  failure  of  any  apportionable 
part  of  the  consideration,  a  proportionate  part  of  the  premium  is, 
under  the  like  conditions,  thereupon  returnable  to  the  assured. 

(3)  In  particular — 
(a)  Where  the  policy  is  void,  or  is  avoided  by  the  insurer  as 

from  the  commencement  of  the  risk,  the  premium  is 
returnable,  provided  that  there  has  been  no  fraud  or 
illegality  on  the  part  of  the  assured  ;  but  if  the  risk  is 
not  apportionable,  and  has  once  attached,  the  premium 
is  not  returnable ; 

Where  the  subject-matter  insured,  or  part  thereof,  has 
never  been  imperilled,  the  premium,  or,  as  the  case  may 
be,  a  proportionate  part  thereof,  is  returnable  : 

Provided    that  where  the  subject-matter    has  been 

insured  "  lost  or  not  lost "  and  has  arrived  in  safety 

at  the  time  when  the  contract  is  concluded,  the  premium 

is  not  returnable  unless,  at  such  time,  the  insurer  knew 

of  the  safe  arrival ; 

(c)  Where  the  assured  has  no  insurable  interest  throughout 

the  currency  of  the  risk,   the  premium   is  returnable, 

provided  that  this  rule  does  not  apply  to  a  policy  effected 

by  way  of  gaming  or  wagering  ; 

Where  the  assured  has  a  defeasible  interest  which  is 
terminated  during  the  currency  of  the  risk,  the  premium 
is  not  returnable  ; 

Where  the  assured  has  over-insured  under  an  unvalued 

policy,  a  proportionate  part  of  the  premium  is  returnable  ; 

Subject  to  the  foregoing  provisions,  where  the  assured 

has  over-insured  by  double  insurance,  a  proportionate 

part  of  the  several  premiums  is  returnable  : 

Provided  that,  if  the  policies  are  eflEected  at  different 
times,  and  any  earlier  policy  has  at  any  time  borne 
the  entire  risk,  or  if  a  claim  has  been  paid  on  the  policy 
in  respect  of  the  full  sum  insured  thereby,  no  premium 
is  returnable  in  respect  of  that  policy,  and  when  the 
double  insurance  is  effected  knowingly  by  the  assured 
no  premium  is  returnable. 


{b) 


{d) 
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Mutual  Insurance 
85. — (1)  Where  two  or  more  persons  mutually  agree  to  insure 
each  other  against  marine  losses  there  is  said  to  be  a  mutual 
insurance. 

(2)  The  provisions  of  this  Act  relating  to  the  premium  do 
not  apply  to  mutual  insurance,  but  a  guarantee,  or  such  other 
arrangement  as  may  be  agreed  upon,  may  be  substituted  for 
the  premium. 

(3)  The  provisions  of  this  Act,  in  so  far  as  they  may  be  modified 
by  the  agreement  of  the  parties,  may  in  the  case  of  mutual 
insurance  be  modified  by  the  terms  of  the  policies  issued  by 
the  association,  or  by  the  rules  and  regulations  of  the  association. 

(4)  Subject  to  the  exceptions  mentioned  in  this  section,  the 
provisions  of  this  Act  apply  to  a  mutual  insurance. 

Supplemental 
86.     Where  a  contract  of  marine  insurance  is  in  good  faith 
effected  by  one  person  on  behalf  of  another,  the  person  on  whose 
behalf  it  is  effected  may  ratify  the  contract  even  after  he  is 
aware  of  a  loss, 

87. — (1)  Where  any  right,  duty,  or  liability  would  arise  under 
a  contract  of  marine  insurance  by  implication  of  law,  it  may  be 
negatived  or  varied  by  express  agreement,  or  by  usage,  if  the 
usage  be  such  as  to  bind  both  parties  to  the  contract. 

(2)  The  provisions  of  this  section  extend  to  any  right,  duty, 
or  liability  declared  by  this  Act  which  may  be  lawfully  modified 
by  agreement. 

88.  Where  by  this  Act  any  reference  is  made  to  reasonable 
time,  reasonable  premium,  or  reasonable  diligence,  the  question 
what  is  reasonable  is  a  question  of  fact. 

89.  Where  there  is  a  duly  stamped  policy,  reference  may 
be  made,  as  heretofore,  to  the  slip  or  covering  note,  in  any  legal 
proceeding. 

90.  In  this  Act,  unless  the  context  or  subject-matter  otherwise 
requires — 

"  Action  "  includes  counter-claim  and  set  off : 

"  Freight  "  includes  the  profit  derivable  by  a  shipowner  from 

the  employment  of  his  ship  to  carry  his  own  goods  or 

moveables,  as  well  as  freight  payable  by  a  third  party, 

but  does  not  include  passage  money : 
*'  Moveables  "  means  any  moveable  tangible  property,  other 

than  the  ship,  and  includes  money,  valuable  securities, 

and  other  documents  : 
"  Policy  "  means  a  marine  policy. 

91. — (1)  Nothing  in  this  Act,  or  in  any  repeal  effected  thereby, 
shall  affect — 

(a)  The  provisions  of  the  Stamp  Act,  1891,  or  any  enactment 

for  the  time  being  in  force  relating  to  the  revenue  ; 
(6)  The   provisions   of   the   Companies   Act,    1862,    or    any 

enactment  amending  or  substituted  for  the  same ; 
(c)   The  provisions  of  any  statute  not  expressly  repealed  by 

this  Act. 
(2)  The  rules  of  the  common  law  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  provisions 
of  this  Act,   shall   continue  to  apply  to  contracts  of  marine 
insurance. 
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92.  The  enactments  mentioned  in  the  Second  Schedule  to  this  A.D.  1906. 
Act  are  hereby  repealed  to  the  extent  specified  in  that  schedule.  Repeals. 

93.  This  Act  shall  come  into  operation  on  the  first  day  of  Commence- 
January  one  thousand  nine  hundred  and  seven.  °*^*- 

94.  This  Act  may  be  cited  as  the  Marine  Insurance  Act,  Short  tiUe. 
1906. 


SCHEDULES 

FIRST  SCHEDULE 

Form  of  Policy 

Be  it  known  that  as  well  in 

own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  doth,  may.  or  shall  appertain, 
in  part  or  in  all  doth  make  assurance  and  cause 
and  them,  and  every  of  them,  to  be  insured  lost  or  not  lost,  at 
and  from 

Upon  any  kind  of  goods  and  merchandises,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture,  of  and  in  the  good  ship  or  vessel  called  the 

whereof  is  master  under  God,  for 

this  present  voyage, 

or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  by 
whatsoever  other  name  or  names  the  said  ship,  or  the  master 
thereof,  is  or  shall  be  named  or  called  ;  beginning  the  adventure 
upon  the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  said  ship, 

upon  the  said  ship,  &c. 

and  so  shall  continue  and  endure,  during  her  abode  there,  upon 
the  said  ship,  &c.  And  further,  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises 
whatsoever  shall  be  arrived  at 

upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor  twenty- 
four  hours  in  good  safety  ;  and  upon  the  goods  and  merchandises, 
until  the  same  be  there  discharged  and  safely  landed.  And  it 
shall  be  lawful  for  the  said  ship,  &c..  in  this  voyage,  to  proceed 
and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 

without  prejudice  to  this  insurance.  T^ie  said  ship,  &c.,  goods 
and  merchandises,  &c.,  for  so  much  as  concerns  the  assured  by 
agreement  between  the  assured  and  assurers  in  this  policy,  are 
and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers  are 
contented  to  bear  and  do  take  upon  us  in  this  voyage  :  they  are 
of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  counter-mart,  surprisals,  takings  at 
sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nation,  condition,  or  quality  soever,  bzirratry 
of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandises,  and  ship,  &c.,  or 
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any  part  thereof.     And  in  case  of  any  loss  or  misfortune  it  shall 
rsue  and  ^  lawful  to  the  assured,  their  factors,  servants  and  assigns,  to 

labour  clause.]  Sue,  labour,  and  travel  for,  in  and  about  the  defence,  safeguards, 
and  recovery  of  the  said  goods  and  merchandises,  and  ship,  &c., 
or  any  part  thereof,  without  prejudice  to  this  insurance  ;  to 
the  charges  whereof  we,  the  assurers,  will  contribute  each  one 
according  to  the  rate  and  quantity  of  his  sum  herein  assured. 
And  it  is  especially  declared  and  agreed  that  no  acts  of  the 
insurer  or  insured  in  recovering,  saving,  or  preserving  the  property 
insured  shall  be  considered  as  a  waiver,  or  acceptance  of  abandon- 
ment. And  it  is  agreed  by  us,  the  insurers,  that  this  writing 
or  policy  of  assurance  shaU  be  of  as  much  force  and  effect  as 
the  surest  writing  or  poUcy  of  assiurance  heretofore  made  in 
Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in 
London.  And  so  we,  the  assurers,  are  contented,  and  do  hereby 
promise  and  bind  ourselves,  each  one  for  his  own  part,  our  heirs, 
executors,  and  goods  to  the  assured,  their  executors,  adminis- 
trators, and  assigns,  for  the  true  performance  of  the  premises, 
confessing  ourselves  paid  the  consideration  due  unto  us  for  this 
assurance  by  the  assured,  at  and  after  the  rate  of 

In  Witness  whereof  we,  the  assurers,  have  subscribed  our 
names  and  sums  assured  in  London. 

N.B. — Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free 
from  average,  unless  general,  or  the  ship  be  stranded — sugar, 
tobacco,  hemp,  flax,  hides  and  skins  are  warranted  free  from 
average,  under  five  pounds  per  cent.,  and  all  other  goods,  also 
the  ship  and  freight,  are  warranted  free  from  average,  under 
three  pounds  per  cent,  unless  general,  or  the  ship  be  stranded. 

Rules  for  Construction  of  Policy 

The  following  are  the  rules  referred  to  by  this  Act  for  the  construc- 
tion of  a  policy  in  the  above  or  other  like  form,  where  the  context 
does  not  otherwise  require — 

\.  Where  the  subject-matter  is  insured  "  lost  or  not  lost  " 
and  the  loss  has  occurred  before  the  ccmtract  is  concluded,  the 
risk  attaches,  unless  at  such  time  the  assured  was  aware  of  the 
loss,  and  the  insurer  was  not. 

2.  Where  the  subject-matter  is  insured  "  from  "  a  particular 
place,  the  risk  does  not  attach  until  the  ship  starts  on  the  voyage 
insured. 

3. — (a)  Where  a  ship  is  insured  "  at  and  from  "  a  particular 
place,  and  she  is  at  that  place  in  good  safety  when  the  contract 
is  concluded,  the  risk  attaches  immediately. 

(6)  If  she  be  not  at  that  place  when  the  contract  is  concluded 
the  risk  attaches  as  soon  as  she  arrives  there  in  good  safety, 
and,  unless  the  policy  otherwise  provides,  it  is  immaterial  that 
she  is  covered  by  another  policy  for  a  specified  time  after  arrival. 

{c)  Where  chartered  freight  is  insured  "  at  and  from  "  a 
particular  place,  and  the  ship  is  at  that  place  in  good  safety 
when  the  contract  is  concluded,  the  risk  attaches  immediately. 
If  she  be  not  there  when  the  contract  is  concluded,  the  risk 
attaches  as  soon  as  she  arrives  there  in  good  safety. 

{d)  Where  freight,  other  than  chartered  freight,  is  payable 
without  special  conditions  and  is  insured  "  at  and  from  "  a 
particular  place,  the  risk  attaches  pro  rata  as  the  goods  or 
merchandise  are  shipped  ;    provided  that  if  there  be  cargo  in 
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readiness  which  belongs  to  the  shipowner,  or  which  some  other 
person  has  contracted  with  him  to  ship,  the  risk  attaches  as 
soon  as  the  ship  is  ready  to  receive  such  cargo. 

4.  Where  goods  or  other  moveables  are  insured  "  from  th© 
loading  thereof,"  the  risk  does  not  attach  until  such  goods  or 
moveables  are  actually  on  board,  and  the  insurer  is  not  liable  for 
them  while  in  transit  from  the  shore  to  the  ship. 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until 
they  are  "  safely  landed,"  they  must  be  landed  in  the  customary 
manner  and  within  a  reasonable  time  after  arrival  at  the  port 
of  discharge,  and  if  they  are  not  so  landed  the  risk  ceases. 

6.  In  the  absence  of  any  further  licence  or  usage,  the  liberty 
to  touch  and  stay  "  at  any  port  or  place  whatsoever  "  does  not 
authorise  the  ship  to  depart  from  the  course  of  her  voyage  from 
the  port  of  departure  to  the  port  of  destination. 

7.  The  term  "  perils  of  the  seas  "  refers  only  to  fortuitous 
accidents  or  casualties  of  the  seas.  It  does  not  include  the 
ordinary  action  of  the  winds  and  waves. 

8.  The  term  "  pirates  "  includes  passengers  who  mutiny  and 
rioters  who  attack  the  ship  from  the  shore. 

9.  The  term  "  thieves  "  does  not  cover  clandestine  theft  or 
a  theft  committed  by  any  one  of  the  ship's  company,  whether 
crew  or  passengers. 

10.  The  term  "  arrests,  &c.,  of  kings,  princes,  and  people  " 
refers  to  political  or  executive  acts,  and  does  not  include  a  loss 
caused  by  riot  or  by  ordinary  judicial  process. 

H.  The  term  "  barratry  "  includes  every  wrongful  act  wilfully 
committed  by  the  master  or  crew  to  the  prejudice  of  the  owner, 
or,  as  the  case  may  be,  the  charterer. 

12.  The  term  "  all  other  perils  "  includes  only  perils  similar 
in  kind  to  the  perils  specifically  mentioned  in  the  policy. 

13.  The  term  "  average  unless  general  "  means  a  partial  loss 
of  the  subject-matter  insured  other  than  a  general  average  loss, 
and  does  not  include  "  particular  charges." 

14.  Where  the  ship  has  stranded,  the  insurer  is  lis^ble  for  the 
excepted  losses,  although  the  loss  is  not  attributable  to  the 
stranding,  provided  that  when  the  stranding  takes  pkice  the  risk 
has  attached  and,  if  the  policy  be  on  goods,  that  tne  damaged 
goods  are  on  board. 

15.  The  term  "  ship  "  includes  the  hull,  materials  and  outfit, 
stores  and  provisions  for  the  officers  and  crew,  and,  in  the  case 
of  vessels  engaged  in  a  special  trade,  the  ordinary  fittings  requisite 
for  the  trade,  and  also,  in  the  case  of  a  steamship,  the  machinery, 
boilers,  and  coals  and  engine  stores,  if  owned  by  the  assured. 

16.  The  term  "  freight  "  includes  the  profit  derivable  by  a 
shipowner  from  the  employment  of  his  ship  to  carry  his  own 
goods  or  moveables,  as  well  as  freight  payable  by  a  third  party, 
but  does  not  include  passage  money. 

17.  The  term  "  goods  "  means  goods  in  the  nature  of  mer- 
chandise, and  does  not  include  personal  effects  or  provisions  and 
stores  for  use  on  board. 

In  the  absence  of  any  usage  to  the  contrary,  deck  cargo  and 
living  animals  must  be  insured  specifically,  and  not  under  the 
general  denomination  of  goods. 
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Enactments  Repealed 


Session  and 
Chapter. 


19  Geo.  2f  c.  37. 


a8  Geo.  3,  c.  56. 


31    &  32  Vict. 

c.  86. 


Title  or  Short  Title. 


An  Act  to  regulate  insurance  on  ships 
belonging  to  the  subjects  of  Great 
Britain,  and  on  merchandizes  or 
effects  laden  thereon. 

An  Act  to  repeal  an  Act  made  in  the 
twenty-fifth  year  of  the  reign  of  his 
present  Majesty,  intituled  "  An  Act 
"  for  regulating  Insurances  on 
"  Ships,  and  on  goods,  mer- 
chandizes, or  effects,"  "  and  for 
substituting  other  provisions  for 
the  like  purpose  in  lieu  thereof. 

The  Policies  of  Marine  Assurance  Act, 
1868. 


Extent  of  Repeal. 


The  whole  Act. 


The  whole  Act  so  far 
as  it  relates  to  marine 
insurance. 


The  whole  Act. 
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6  Edw.  7.]  Merchant  Shipping  Act,  1906  [Ch.  48.] 

CHAPTER  48 

An  Act  to  amend  the  Merchant  Shipping  Acts,  1894  to  1900. 

[21st  December  1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : — 

Part  I 
Safety 

1.  Sections  four  hundred  and  thirty-seven  to  four  hundred 
and  forty-three  of  the  principal  Act  (which  relate  to  loadline) 
except  subsections  (3)  and  (4)  of  section  four  hundred  and  forty, 
shall,  after  the  appointed  day,  apply  to  all  foreign  ships  while 
they  are  within  any  port  in  the  United  Kingdom,  as  they  apply 
to  British  ships,  without  prejudice — 

(a)  to  the  power  of  His  Majesty  previously  to  apply  those 
provisions  to  the  ships  of  any  foreign  country,  if  the 
Government  of  that  country  so  desire,  under  section 
seven  hundred  and  thirty-four  of  the  principal  Act  ;   and 

(6)  to  any  direction  of  His  Majesty  in  Council  given  under 
section  four  hundred  and  forty-five  of  the  principal  Act 
in  the  case  of  ships  of  any  foreign  country  in  which  the 
regulations  in  force  relating  to  overloading  and  improper 
loading  are  equally  effective  with  the  provisions  of  the 
principal  Act. 

2.  Section  four  hundred  and  sixty-two  of  the  principal  Act 
(which  relates  to  the  detention  of  foreign  ships) — 

(1)  shall  apply  in  the  case  of  a  ship  which  is  unsafe  by  reason 

of  the  defective  condition  of  her  hull,  equipments,  or 
machinery,  and  accordingly  that  section  shall  be  construed 
as  if  the  words  "  by  reason  of  the  defective  condition 
"  of  her  hull,  equipments,  or  machinery,  or "  were 
inserted  before  the  words  "  by  reason  of  overloading 
"  or  improper  loading  "  ;   and 

(2)  shall  apply  with  respect  to  any  foreign  ships  being  at  any 

port  in  the  United  Kingdom,  whether  those  ships  take 
on  board  any  cargo  at  that  port  or  not. 

3. — (1)  After  the  first  day  of  October  one  thousand  nine 
hundred  and  seven,  sections  four  hundred  and  fifty-two  and 
four  hundred  and  fifty-five  of  the  principal  Act  shall  apply  to  a 
foreign  ship  which  loads  a  grain  cargo  in  the  United  Kingdom 
so  long  as  the  ship  is  within  a  port  in  the  United  Kingdom. 

(2)  If,  after  the  first  day  of  October  one  thousand  nine  hundred 
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and  seven,  a  foreign  ship  laden  with  grain  cargo  arrives  at  any 
port  in  the  United  Kingdom,  having  the  grain  cargo  so  loaded 
that  the  master  of  the  ship,  if  the  ship  were  a  British  ship,  would 
be  liable  to  a  penalty  under  the  provisions  of  Part  V  of  the 
principal  Act  relating  to  the  carriage  of  grain,  the  master  of  that 
foreign  ship  shall  be  liable  to  a  fine  not  exceeding  three  hundred 
pounds. 

(3)  After  the  first  day  of  October  one  thousand  nine  hundred 
and  seven  section  four  hundred  and  fifty-five  of  the  principal 
Act  shall  apply  to  a  foreign  ship  laden  with  grain  which  discharges 
all  or  any  part  of  her  cargo  at  any  port  in  the  United  Kingdom 
so  long  as  the  ship  is  within  a  port  in  the  United  Kingdom. 

(4)  The  provisions  of  section  four  hundred  and  fifty-four 
of  the  principal  Act,  so  far  as  that  section  provides  for  the 
delivery  of  the  notice  mentioned  therein  to  the  proper  ofl&cer 
of  customs  in  the  United  Kingdom,  shall  apply  to  all  foreign 
ships  laden  with  grain  cargo  arriving  at  a  port  in  the  United 
Kingdom  after  the  date  aforesaid,  and  the  master  of  the  ship 
shall  be  liable  accordingly. 

4.  Sections  four  hundred  and  twenty-seven  to  four  hundred 
and  thirty-one  of  the  principal  Act  relating  to  life-saving  appli- 
ances shall,  after  the  appointed  day,  apply  to  all  foreign  ships 
while  they  are  within  any  port  of  the  United  Kingdom  as  they 
apply  to  British  ships : 

Provided  that  His  Majesty  may  by  Order  m  Council  direct 
that  those  provisions  shall  not  apply  to  any  ship  of  a  foreign 
country  in  which  the  provisions  in  force  relating  to  life-saving 
appliances  appear  to  His  Majesty  to  be  as  effective  as  the  pro- 
visions of  Part  V  of  the  principal  Act,  on  proof  that  those 
provisions  are  complied  with  in  the  case  of  that  ship. 

5.  For  the  purposes  of  this  Part  of  this  Act  the  appointed 
day  shall  be  the  first  day  of  January  nineteen  hundred  and 
nine,  or  such  other  day  not  being  more  than  twelve  months 
later,  as  the  Board  of  Trade  may  appoint :  and  different  days 
may  be  appointed  for  different  provisions  of  this  Part  of  this 
Act,  and  for  different  foreign  countries. 

6.  Nothing  in  the  foregoing  provisions  of  this  Part  of  this 
Act  shall  affect  any  foreign  ship  not  bound  to  a  port  of  the 
United  Kingdom  which  comes  into  any  part  of  the  United 
Kingdom  for  any  purpose  other  than  the  purpose  of  embarking 
or  landing  passengers,  or  taking  in  or  discharging  cargo  or  taking 
in  bunker  coal. 

7.  The  exemption  of  ships  under  eighty  tons  register  employed 
solely  in  the  coasting  trade  under  sections  four  hundred  and 
thirty-seven  and  four  hundred  and  thirty-eight  of  the  principal 
Act  (which  relate  to  the  marking  of  deck  lines  and  load  lines) 
shall  cease  so  far  as  respects  steamships  : 

Provided  that  the  Board  of  Trade  may  except  from  the 
provisions  of  this  section  any  class  of  steamships,  so  long  as  they 
do  not  carry  cargo,  and  the  provisions  of  this  section  shall  not 
apply  to  any  steamship  belonging  to  any  class  so  excepted. 

8. — (1)  Section  four  hundred  and  forty  of  the  principal  Act 
(which  relates  to  the  time  for  marking  loadlines)  shall  apply  to 
all  British  foreign-going  ships,  and,  so  far  as  it  is  applied  by  this 
Act  to  foreign  ships,  to  all  foreign  foreign-going  ships, 
whether  the  owner  is  required  to  enter  the  ship  outwards  or  not. 


{b) 


ic) 


(3) 


(2)  In  the  case  of  a  ship  which  the  owner  is  not  required  to 
enter  outwards — 

(a)  the  disc  indicating  the  load  line  shall  be  marked  before 
clearance  for  the  ship  is  demanded  ; 

the  master  shall  prepare  a  statement  similar  to  that 
required  to  be  inserted  in  the  form  of  entry  under  sub- 
section (2)  of  the  said  section  four  hundred  and  forty, 
and  in  the  case  of  a  British  ship  shall  enter  a  copy  of  the 
statement  in  the  agreement  with  the  crew  and  in  the 
official  log  book,  and  subsections  (3)  and  (4)  of  that 
section  shall  apply  accordingly  ; 

the  master  shall  deliver  a  copy  of  the  statement  to  the 
officer  of  customs  from  whom  a  clearance  for  the  ship  is 
demanded,  and  a  clearance  shall  not  be  granted  until 
the  statement  is  so  delivered. 

Where  the  certificate  referred  to  in  subsection  (4)  of  section 
four  hundred  and  forty-three  of  the  principal  Act  (which  relates 
to  regulations  as  to  load  line)  is  required  to  be  delivered,  the 
provisions  of  this  section  as  to  the  statement  to  be  prepared  by 
the  master  shall  not  take  effect. 

(4)  For  the  purpose  of  providing  for  an  alteration  of  marks 
during  a  voyage,  subsection  (5)  of  section  four  hundred  and  forty 
of  the  principal  Act  shall  be  read  as  if  the  words  "  or,  if  the 
"  mark  has  been  altered  abroad  in  accordance  with  regulations 
"  made  by  the  Board  of  Trade  for  the  purpose,  marked  with  the 
"  mark  as  so  altered  "  were  added  after  the  words  "  so  marked," 
and  subsection  (2)  of  section  four  hundred  and  forty-three  of  the 
principal  Act  shall  be  read  as  if  the  purposes  for  which  regulations 
may  be  made  under  that  section  included  provision  for  the 
alteration  of  marks  on  ships  abroad. 

9. — (1)  The  master  of  every  British  ship  shall  enter  or  cause 
to  be  entered  in  the  official  log-book,  a  statement,  or  if  there  is 
no  official  log-book,  cause  a  record  to  be  kept,  of  every  occasion 
on  which  boat  drill  is  practised  on  board  the  ship,  and  on  which 
the  life-saving  appliances  on  board  the  ship  have  been  examined 
for  the  purpose  of  seeing  that  those  appliances  are  fit  and  ready 
for  use. 

(2)  The  master  shall,  if  and  when  required  by  any  oflScer  of 
the  Board  of  Trade,  produce  for  inspection  any  record  kept  by 
him  for  the  purposes  of  this  section. 

(3)  If  the  master  of  a  ship  fails  to  comply  with  any  require- 
ment of  this  section,  he  shall  be  liable  on  summary  conviction 
for  each  offence  to  a  fine  not  exceeding  ten  pounds. 

10. — (1)  If  a  ship,  British  or  foreign,  arrives  between  the 
last  day  of  October  and  the  sixteenth  day  of  April  in  any  year 
at  any  port  in  the  United  Kingdom  from  any  port  out  of  the 
United  Kingdom,  carrying  any  heavy  or  light  wood  goods  as 
deck  cargo  (except  under  the  conditions  allowed  by  this  section), 
the  master  of  the  ship,  and  also  the  owner,  if  he  is  privy  to  the 
offence,  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for 
every  hundred  and  fifty  cubic  feet  of  space  in  which  wood  goods 
are  carried  in  contravention  of  this  section. 

(2)  The  conditions  under  which  heavy  wood  goods  may  be 
carried  as  deck  cargo  are  as  follows — 

(a)  that  they  must  only  be  carried  in  covered  spaces  ;    and 

(b)  that  they  must  be  carried  only  in  such  class  of  ships  as 

may  be  approved  by  the  Board  of  Trade  for  the  purpose  ; 
and 
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AJ>.  1906.  (c)  that  they  must  be  loaded  in  accordance  with  regulations 

made  by  the  Board  of  Trade  with  respect  to  the  loading 

thereof. 

(3)  The  conditions  under  which  light  wood  goods  may  be 
carried  as  deck  cargo  are  as  follows — 

(a)  Each  unit  of  the  goods  must  be  of  a  cubic  capacity  not 

greater  than  fifteen  cubic  feet ;   and 
(6)  The  height  above  the  deck  to  which  the  goods  are  carried 
must  not  exceed — 

(i)  in  the  case  of  an  uncovered  space  on  a  deck 
forming  the  top  of  a  break,  poop,  or  other  permanent 
closed -in  space  on  the  upper  deck,  three  feet  above 
the  top  of  that  closed -in  space  ;  and 

(ii)  in  the  case  of  an  uncovered  space,  not  being 

a  space  forming  the  top  of  any  permanent  closed-in 

space  on  the  upper  deck  or  a  space  forming  the  top 

of  a  covered  space,  the  height  of  the  main  rail,  bulwark, 

or  plating,  or  one-fourth  of  the  inside  breadth  of  the 

ship,  or  seven  feet,  whichever  height  is  the  least  ;   and 

(iii)  in  the  case  of  a  covered  space  the  full  height  of 

that  space  : 

(c)  Regulations  may  be  made  by  the  Board  of  Trade  for  the 

protection  of  seamen  from  any  risk  arising  from  the 

carriage  of  the  goods  in  any  uncovered  space  to  the  height 

allowed  under  this  section,  and  those  regulations  must 

be  complied  with  on  the  ship. 

(4)  A  master  or  owner  shall  not  be  liable  to  any  fine  under 
this  section — 

(a)  in  respect  of  any  wood  goods  which  the  master  has  con- 
sidered it  necessary  to  place  or  keep  on  deck  during  the 
voyage  on  account  of  the  springing  of  any  leak,  or  of  any 
other  damage  to  the  ship  received  or  apprehended  ;    or 

(6)  if  he  proves  that  the  ship  sailed  from  the  port  at  which 
the  wood  goods  were  loaded  as  deck  cargo  at  such  time 
before  the  last  day  of  October  as  allowed  a  sufficient 
interval  according  to  the  ordinary  duration  of  the  voyage 
for  the  ship  to  arrive  before  that  day  at  the  said  port  in 
the  United  Kingdom,  but  was  prevented  from  so  arriving 
by  stress  of  weather  or  circumstances  beyond  his  control ; 
or 

(c)  if  he  proves  that  the  ship  sailed  from  the  port  at  which 
the  wood  goods  were  loaded  as  deck  cargo  at  such  time 
before  the  sixteenth  day  of  April  as  allowed  a  reasonable 
interval  according  to  the  ordinary  duration  of  the  voyage 
for  the  ship  to  arrive  after  that  day  at  the  said  port  in  the 
United  Kingdom,  and  by  reason  of  an  exceptionally 
favourable  voyage  arrived  before  that  day. 

(5)  For  the  purposes  of  this  section — 

(a)  the  expression  "  heavy  wood  goods  "  means-— 

(i)  any  square,  round,  waney,  or  other  timber,  or  any 
pitch  pine,  mahogany,  oak,  teak,  or  other  heavy  wood 
goods  whatever  ;   or 

(ii)  any  more  than  five  spare  spars  or  store  spars, 

whether  or  not  made,  dressed,  and  finally  prepared  for 

use  ;   and 

{b)  the  expression   "  light  wood   goods  "   means  any  deals, 

battens,  or  other  light  wood  goods  of  any  description ;  and 
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(c)  the  expression   "  deck  cargo  "  means  any  cargo  carried 

either  in  any  uncovered  space  upon  deck  or  in  any  covered 
space  not  included  in  the  cubical  contents  forming  the 
ship's  registered  tonnage  ;   and 

(d)  the  space  in  which  wood  goods  are  carried  shall  be  deemed 

to  be  the  space  limited  by  the  superficial  area  occupied 
by  the  goods,  and  by  straight  lines  enclosing  a  rectangular 
space  sufficient  to  include  the  goods, 

(6)  Nothing  in  this  section  shall  affect  any  ship  not  bound  to  a 
port  in  the  United  Kingdom  which  comes  into  any  port  of  the 
United  Kingdom  under  stress  of  weather,  or  for  repairs,  or  for 
any  purpose  other  than  the  delivery  of  her  cargo. 

(7)  This  section  shall  come  into  operation  on  the  passing  of 
this  Act. 

11.  Any  offence  for  which  a  person  is  liable  to  a  fine  under 
subsection  (2)  of  section  four  hundred  and  fifty-two  of  the 
principal  Act  (which  relates  to  the  obligation  to  take  precautions 
to  prevent  grain  cargo  from  shifting)  or  under  any  provision  of 
this  Act  which  relates  to  the  lading  of  grain  cargoes  on  foreign 
ships  may  be  prosecuted  summarily  ;  but  the  fine  to  which  a 
person  is  liable  for  any  such  offence  shall  not,  if  the  offence  is 
prosecuted  summarily,  exceed  a  hundred  pounds. 

12.  After  the  thirty-first  day  of  December  nineteen  hundred 
and  seven,  the  superintendent  or  other  officer,  before  whom  a 
seaman  is  engaged  to  be  entered  on  board  any  British  ship  at 
any  port  in  the  British  Islands  or  on  the  continent  of  Europe 
between  the  River  Elbe  and  Brest  inclusive,  shall  not  allow  a 
seaman  to  sign  the  agreement  if  in  his  opinion  the  seaman  does 
not  possess  a  sufficient  knowledge  of  the  English  language  to 
understand  the  necessary  orders  that  may  be  given  to  him  in 
the  course  of  the  performance  of  his  duties  ;  but  nothing  in  this 
section  shall  apply  to  any  British  subject  or  inhabitant  of  a 
British  protectorate  or  to  any  lascar  : 

Provided  that  where  a  seaman  has  been  allowed  to  sign  an 
agreement  after  the  date  on  which  this  section  comes  into  force, 
and  is  discharged  before  a  superintendent  or  other  officer,  the 
superintendent  or  oflScer  shall  note  the  fact  on  his  certificate  of 
discharge  in  manner  directed  by  the  Board  of  Trade,  and  a 
superintendent  or  other  officer  shall  not  under  this  section  refuse 
to  allow  a  seaman  who  holds  a  certificate  so  noted  to  sign  an 
agreement  unless  the  superintendent  or  officer  considers  that 
there  are  special  reasons  for  the  refusal,  and  in  that  case  he  shall 
make  a  special  report  of  the  matter  to  the  Board  of  Trade. 

Part  II 
Passenger  and  Emigrant  Ships 

13.  The  definition  of  "  passenger  steamer  "  in  section  two 
hundred  and  sixty-seven  of  the  principal  Act  shall  be  amended 
so  as  to  include  every  foreign  steamship  (whether  originally 
proceeding  from  a  port  in  the  United  Kingdom  or  from  a  port 
out  of  the  United  Kingdom)  which  carries  passengers  to  or  from 
any  place,  or  between  any  places,  in  the  United  Kingdom. 

14.  The  following  paragraph  shall  be  substituted  for  para- 
graph (3)  of  section  two  hundred  and  sixty-eight  of  the  principal 
Act— 
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**  (3)  The  expression  '  steerage  passenger  '  means  all  passengers 
"  except  cabin  passengers,  and  persons  shall  not  be  deemed  cabin 
"  passengers  unless — 

"  (a)  the  space  allotted  to  their  exclusive  use  is  in  the  pro- 

"  portion  of  at  least  thirty-six  clear  superficial  feet  to 

"  each  statute  adult ;   and 

"  (6)  the  fare  contracted  to  be  paid  by  them  amounts  to  at 

"  least    the  sum  of   twenty-five  pounds   for   the   entire 

"  voyage  or  is  in   the   proportion  of   at  least  sixty-five 

"  shillings  for  every  thousand  miles  of  the  length  of  the 

"  voyage  ;   and 

*'  (c)  they  have  been  furnished  with  a  duly  signed  contract 

"  ticket  in  the  form  prescribed  by  the  Board  of  Trade 

**  for  cabin  passengers." 

15.  Where  a  passenger  steamer  takes  on  board  passengers  from 

a  tender,  or  lands  passengers  by  means  of  a  tender,  she  shall 

be  deemed  to  be  taking  the  passengers  on  board  from,  or  landing 

the  passengers  at,  the  port  from  or  to  which  the  tender  comes 

or  goes,  and  passengers  conveyed  in  a  tender  to  or  from  a  ship 

from  or  to  a  place  in  the  United  Kingdom  shall  for  the  purposes 

of  Part  III  of  the  principal  Act,  and  for  the  purposes  of  any 

returns  to  be  made  under  the  Merchant  Shipping  Acts,  be  deemed 

to  be  passengers  carried  from  or  to  a  place  in  the  United  Kingdom. 

16. — (1)  A  ship  shall  not  carry  passengers,  whether  cabin  or 
steerage  passengers,  on  more  than  one  deck  below  the  water  line. 

(2)  If  this  section  is  not  complied  with  in  the  case  of  any  ship 
the  master  of  the  ship  shall  for  each  offence  be  liable  to  a  fine 
not  exceeding  five  hundred  pounds. 

17. — (1)  The  Board  of  Trade  may  prescribe  regulations,  scales, 
conditions,  and  forms  in  substitution  for  those  contained  in  the 
Tenth,  Eleventh,  Twelfth,  Thirteenth,  and  Fourteenth  Schedules 
of  the  principal  Act  (which  relate  to  the  number  of  persons 
carried  on  emigrant  ships,  the  accommodation  for  steerage  pas- 
sengers on  emigrant  ships,  the  provisions  and  water  to  be  issued 
to  steerage  passengers  on  emigrant  ships,  the  carriage  of  horses 
and  cattle  on  emigrant  ships,  and  the  forms  to  be  used  under 
Part  III  of  that  Act). 

(2)  Any  reference  in  the  Merchant  Shipping  Acts  or  in  any 
other  Act  or  document  to  any  of  those  schedules  shall  be  con- 
strued as  a  reference  to  the  corresponding  regulations,  scales, 
conditions,  or  forms  prescribed  by  the  Board  of  Trade  under  this 
section. 

18. — (1)  The  master  of  every  emigrant  ship  shall  on  request 
produce  to  any  steerage  passenger  for  his  perusal  a  copy  of  the 
scale  of  provisions  to  which  that  person  is  entitled  either  in 
pursuance  of  the  principal  Act  or  under  any  conditions  subject 
to  which  the  Board  of  Trade  have  dispensed  with  that  scale  in 
pursuance  of  their  powers  under  the  Merchant  Shipping  Acts, 
and  shall  post  up  copies  of  the  scale  in  at  least  two  conspicuous 
places  between  the  decks  on  which  steerage  passengers  may  be 
carried,  and  shall  keep  them  posted  so  long  as  any  steerage 
passenger  is  entitled  to  remain  in  the  ship. 

(2)  The  master  shall  be  liable  on  summary  conviction  to  a 
fine  not  exceeding  forty  shillings  for  every  day  during  any  part 
of  which  by  his  act  or  default  copies  of  the  extracts  are  not 
posted  up,  and  shall,  if  he  fails  to  produce  a  copy  of  the  scale  as 
required  by  this  section  to  a  steerage  passenger,  for  each  offence 
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be  liable  on  summary  conviction  to  a  fine  not  exceeding  forty 
shillings. 

(3)  If  any  person  displaces  or  defaces  any  copy  of  the  scale 
posted  under  this  section,  he  shall  for  each  offence  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  forty  shillings. 

(4)  The  obligation  of  the  master  under  this  section  shall 
be  in  addition  to  and  not  in  derogation  of  any  obligation  he 
may  be  under  in  pursuance  of  section  three  hundred  and  sixty-one 
of  the  principal  Act. 

19.  For  the  purpose  of  adapting  section  three  hundred  and 
twenty-eight  of  the  principal  Act  to  any  hour  of  sailing,  the 
following  paragraph  shall  be  substituted  for  paragraph  (1)  of 

that  section —  v     1    a.- 

•*  (i)  The  steerage  passenger  is  at  the  place  of  embarkation 
"  before  the  hour  appointed  in  his  contract,  or  if  no 
"hour  is  appointed  in  the  contract,  before  any  hour 
"fixed  for  the  embarkation  of  which  he  has  received 
"  not  less  than  twenty-four  hours  notice  ;   and  " 

20.— (1)  The  Board  of  Trade,  on  the  application  of  the  owner 
of  any  emigrant  ship,  may,  by  regulations  made  under  this  section 
allow  the  master's  bond  required  under  section  three  hundred 
and  nine  of  the  principal  Act,  to  be  given,  subject  to  such  con- 
ditions as  may  be  prescribed,  in  the  form  of  a  continumg  bond  as 

respects  that  ship. 

(2)  The  Board  of  Trade  may  make  regulations  for  the  purpose 
of  adapting  the  provisions  of  sections  three  hundred  and  nine 
and  three  hundred  and  ten  of  the  principal  Act  to  the  case  of 
a  continuing  bond,  and  for  prescribing  the  conditions  under 
which  continuing  bonds  may  be  allowed  in  the  case  of  any  ship. 

(3)  Subsection  (3)  of  section  three  hundred  and  ten  of  the 
principal  Act  shall  have  effect  with  respect  to  every  voyage  of 
the  ship  during  the  continuance  of  the  bond,  and  references  to  the 
arrival  of  the  ship  and  the  return  of  the  ship  shall  be  construed 
as  references  to  the  arrival  of  the  ship  and  the  return  of  the  ship 
after  any  voyage,  so  far  as  respects  matters  happening  during  or 
in  connection  with  the  voyage. 

21.  If  the  provisions  of  the  Merchant  Shipping  Acts  which 
require  a  passenger  steamer  to  be  surveyed  and  to  have  a  passenger 
steamer's  certificate  are  not  complied  with  in  the  case  of  any 
such  steamer,  the  master  or  owner  of  the  steamer  shall,  without 
prejudice  to  any  remedy  or  penalty  under  the  Merchant  Shipping 
Acts,  be  liable  on  summary  conviction  to  a  fine  not  exceeding  ten 
pounds  for  every  passenger  carried  from  or  to  any  place  in  the 
United  Kingdom,  and  the  master  or  owner  of  any  tender  by 
means  of  which  passengers  are  taken  on  board  or  landed  from 
any  such  steamer  shall  be  liable  to  a  like  penalty  for  every 
passenger  so  taken  on  board  or  landed. 

22.  If  a  passenger  steamer  has  on  board  at  any  place  a  number 
of  passengers  which,  having  regard  to  the  time,  occasion,  and  cir- 
cumstances of  the  case,  is  greater  than  the  number  allowed  by 
the  passenger  steamer's  certificate,  the  owner  or  master  of 
the  steamer  shall,  for  the  purposes  of  section  two  hundred 
and  eighty-three  of  the  principal  Act,  be  deemed  to  have 
received  those  passengers  on  board  at  that  place. 

23.  The  provisions  of  Part  III  of  the  principal  Act,  relating 
to  passage  brokers,  shall  apply  to  any  person  who  at  any  place 
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in  the  British  Islands  sells  or  lets,  or  agrees  to  sell  or  let,  or  is 
anywise  concerned  in  the  sale  or  letting  of,  steerage  passages 
from  any  place  in  Europe  not  within  the  Mediterranean  Sea. 

24.  The  following  section  shall  be  substituted  for  section  three 
hundred  and  fifty-three  of  the  principal  Act — 

"  If  any  person,  by  any  false  representation,  fraud,  or  false 
"  pretence,  induces  or  attempts  to  induce  any  person  to  emigrate 
"or  to  engage  a  steerage  passage  in  any  ship,  he  shall  for 
"  each  offence  be  liable  on  summary  conviction  to  a  fine  not 
"  exceeding  fifty  pounds,  or  to  imprisonment  with  or  without 
"  hard  labour  for  a  period  not  exceeding  three  months." 

Part  III 

Seamen's  Food 

25. — (1)  The  master  of  every  ship  for  which  an  agreement 
with  the  crew  is  required  under  the  Merchant  Shipping  Acts 
shall,  if  the  agreement  is  made  after  the  first  day  of  June  nineteen 
hundred  and  seven,  furnish  provisions  to  every  member  of  the 
crew  (who  does  not  furnish  his  own  provisions)  in  accordance 
with  the  scale  set  out  in  the  First  Schedule  to  this  Act,  and  for 
the  purposes  of  section  one  hundred  and  ninety-nine  of  the 
principal  Act  (which  provides  for  compensation  in  the  case  of 
short  or  bad  provisions)  every  such  member  of  the  crew  of  the 
ship  shall  be  deemed  to  have  stipulated  by  his  agreement  for 
provisions  in  accordance  with  that  scale. 

(2)  The  power  of  the  court  to  modify  or  refuse  compensation 
under  section  one  hundred  and  ninety-nine  of  the  principal  Act 
shall  be  extended  to  cases  where  a  member  of  the  crew  claiming 
compensation,  although  he  has  not  been  supplied  with  the  pro- 
visions actually  required  by  the  scale,  has  been  supplied  with 
provisions  containing  on  the  whole  the  same  or  a  greater  amount 
of  wholesome  nutriment  in  their  place. 

(3)  If  the  master  of  a  ship  fails  to  furnish  provisions  in  accord- 
ance with  this  section,  and  the  court  before  which  the  case  is 
tried  consider  that  the  failure  was  due  to  the  neglect  or  default 
of  the  master,  the  master  shall  be  liable  on  summary  conviction, 
in  addition  to  paying  compensation  under  section  one  hundred 
and  ninety-nine  of  the  principal  Act,  to  a  fine  not  exceeding  one 
hundred  pounds. 

(4)  His  Majesty  may  by  Order  in  Council  vary  or  add  to  the 
First  Schedule  to  this  Act. 

(5)  This  section  shall  not  apply  in  the  case  of  lascars  or  natives 
of  India  or  others  not  accustomed  to  a  European  dietary,  with 
whom  an  agreement  is  entered  into  providing  an  adequate 
scale  of  provisions  suited  to  their  needs  and  uses. 

26. — (1)  An  inspecting  officer  appointed  under  section  two 
hundred  and  six  of  the  principal  Act  may  inspect  (either  on  board 
the  ship  or  before  shipment)  any  provisions  or  water  intended  for 
the  use  of  the  crew  of  any  British  ship  which  is  going  from  any 
port  in  the  United  Kingdom  and  for  which  an  agreement  with 
the  crew  is  require^  under  the  Merchant  Shipping  Acts  (other 
than  provisions  provided  by  the  crew  themselves),  and  if  he  finds 
that  the  provisions  or  water  are  in  any  respect  deficient  in 
quality,  the  ship  shall  be  detained  until  the  defects  are  remedied 
to  his  satisfaction  : 
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Provided  that  any  inspection  of  provisions  or  water  under  this  AJXjqoC. 
section  shall  be  made  before  shipment  whenever  practicable,  and, 
if  the  master,  owner,  or  agent  of  a  ship  gives  notice  to  the  inspect- 
ing officer  that  any  provisions  or  water  for  the  ship  are  ready  for 
inspection,  the  inspecting  officer  shall  not  have  power  to  inspect 
any  such  provisions  or  water  under  this  section,  if  they  are  at  a 
convenient  place  for  mspection,  except  within  forty-eight  hours 
after  notice  is  given,  without  prejudice  to  the  power  of  the 
inspecting  officer  to  inspect  any  provisions  or  water  not  specified 
in  the  notice  or  without  unnecessarily  delaying  the  ship  to  proceed 
on  board  the  ship  in  order  to  satisfy  himself  that  there  has  been 
no  evasion  of  the  requirements  of  this  section  by  the  substitution 
of  other  provisions  or  water  for  those  which  have  been  inspected 
on  shore  or  specified  in  a  notice  as  being  the  provisions  or  water 
for  the  ship,  or  otherwise. 

(2)  Where  any  provisions  or  water  are  found  deficient  in 
quality  under  this  section,  the  master  of  the  ship  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  a  hundred 
pounds,  unless  the  court  before  which  the  case  is  tried  thmk  that 
the  finding  of  the  inspecting  officer  was  not  justified  ;  but  if  the 
master  of  the  ship  shows  to  the  satisfaction  of  the  court  that 
the  responsibility  for  the  defects  in  the  provisions  or  water  rests 
either  with  the  owner  of  the  ship,  or  any  agent  of  the  owner  of 
the  ship,  or  with  the  person  who  has  supplied  the  provisions  or 
water,  that  agent,  owner,  or  person  shall  be  liable  to  conviction 
for  the  offence  instead  of  the  master,  and  the  master  shall  be 
exempt. 

(3)  The  master  of  the  ship  and  any  other  person  having 
charge  of  any  provisions  or  water  liable  to  inspection  under  this 
section  shall  give  the  inspecting  officer  every  reasonable  facility 
for  the  purpose  of  his  inspection  under  this  section,  and,  if  he 
refuses  or  fails  to  do  so  shall  be  liable  for  each  offence  on  summary 
conviction  to  a  fine  not  exceeding  ten  pounds. 

27.— (1)  After  the  thirtieth  day  of  June  nineteen  hundred 
and  eight,  every  British  foreign-going  ship  of  a  thousand  tons 
and  upwards  gross  tonnage,  going  to  sea  from  any  place  in  the 
British  Islands  or  on  the  continent  of  Europe  between  the 
River  Elbe  and  Brest  inclusive,  shall  be  provided  with  and  carry 
a  duly  certificated  cook  who  is  able  to  prove  one  month's  service 
at  sea  in  some  capacity. 

(2)  A  cook  shall  not  be  deemed  to  be  duly  certificated  within 
the  meaning  of  this  section  unless  he  is  the  holder  of  a  certificate 
of  competency  in  cooking  granted  by  the  Board  of  Trade  or  by 
some  school  of  cookery  or  other  institution  approved  for  the 
purpose  by  that  Board,  or  is  the  holder  of  certificates  of  discharge 
showing  at  least  two  years'  service  as  cook  previously  to  the  said 
thirtieth  day  of  June  nineteen  hundred  and  eight. 

(3)  The  cook  shall  be  rated  in  the  ship's  articles  as  ship's 
cook,  or  in  the  case  of  ships  of  not  more  than  two  thousand  tons 
gross  tonnage,  or  ships  in  which  the  crew,  or  the  majority  of  the 
crew,  provide  their  own  provisions,  either  as  ship's  cook  or  as 
cook  and  steward. 

(4)  In  the  case  of  an  emigrant  ship,  the  ship's  cook  shall  be 
in  addition  to  the  cook  required  by  section  three  hundred  and 
four  of  the  principal  Act. 

(5)  If  the  requirements  of  this  section  are  not  complied  with 
in  the  case  of  any  ship,  the  master  or  owner  of  the  ship  shall,  if 
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there  is  no  sufficient  reason  for  the  failure  to  comply  with  the 
requirements,  for  each  offence  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  twenty-five  pounds. 

Part  IV 

Provisions  as  to  Relief  and  Repatriation  of  Distressed 
Seamen,  and  Seamen  left  behind  Abroad 

28. — (1)  If  a  seaman  belonging  to  any  British  ship  is  left 
behind  out  of  the  British  Islands,  the  master  of  the  ship  shall 
subject  to  the  provisions  of  this  section — 

(a)  as  soon  as  may  be,  enter  in  the  official  log-book  a  state- 
ment of  the  effects  left  on  board  by  the  seaman  and  of 
the  amount  due  to  the  seaman  on  account  of  wages  at 
the  time  when  he  was  left  behind  :  and 

lb)  on  the  termination  of  the  voyage  during  which  the  seaman 
was  left  behind,  furnish  to  the  proper  officer  within 
forty-eight  hours  after  the  arrival  of  the  ship  at  the  port 
at  which  the  voyage  terminates,  accounts  in  a  form 
approved  by  the  Board  of  Trade,  one  (in  this  section 
referred  to  as  the  deUvery  account)  of  the  effects  and 
wages,  and  the  other  (in  this  section  referred  to  as  the 
reimbursement  account)  of  any  expenses  caused  to  the 
master  or  owner  of  the  ship  by  the  absence  of  the  seaman 
in  cases  where  the  absence  is  due  to  desertion,  neglect 
to  join  his  ship,  or  any  other  conduct  constituting  an 
offence  under  section  two  hundred  and  twenty-one  of  the 
principal  Act.  The  master  shall,  if  required  by  the 
proper  officer,  furnish  such  vouchers  as  may  be  reasonably 
required  to  verify  the  accounts. 

(2)  The  master  of  the  ship  shall  deliver  to  the  proper  officer 
the  effects  of  the  seaman  as  shown  in  the  delivery  account,  and 
subject  to  any  deductions  allowed  under  this  section,  the  amount 
due  on  account  of  wages  as  shown  in  that  account,  and  the 
officer  shall  give  to  the  master  a  receipt,  in  a  form  approved  by 
the  Board  of  Trade,  for  any  effects  or  amount  so  delivered. 

(3)  The  master  of  the  ship  shall  be  entitled  to  be  reimbursed 
out  of  the  wages  or  effects  any  sums  shown  in  the  reimbursement 
account  which  appear  to  the  proper  officer  or,  in  case  of  an 
appeal  under  this  section,  to  a  court  of  summary  jurisdiction  to 
be  properly  chargeable,  and  for  that  purpose  the  officer,  or,  if 
necessary,  in  the  case  of  an  appeal,  the  Board  of  Trade,  shall 
allow  those  sums  to  be  deducted  from  the  amount  due  on  account 
of  wages  shown  in  the  delivery  account,  and,  so  far  as  that 
amount  is  not  sufficient,  to  be  repaid  to  the  master  out  of  the 

effects. 

The  proper  officer,  before  allowing  any  sums  to  be  deducted 
or  repaid  under  this  provision,  may  require  such  evidence  as 
he  thinks  fit  as  to  the  sums  being  properly  chargeable  to  be 
given  by  the  master  of  the  ship,  either  by  statutory  declaration 
or  otherwise. 

Where  the  master  of  a  ship  whose  voyage  termmates  in  the 
United  Kingdom  is  aggrieved  by  the  decision  of  the  proper 
officer  as  to  the  sums  to  be  allowed  as  properly  chargeable  on 
his  reimbursement  account,  and  the  amount  in  dispute  exceeds 
ten  pounds,  he  may  appeal  from  the  decision  of  the  proper 
officer  to  a  court  of  summary  jurisdiction. 
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(4)  Where  durmg  the  voyage  of  a  ship  two  or  more  seamen  A.D^^_x9o6. 
have  been  left  behind,  the  delivery  and  reimbursement  accounts 
furnished  as  respects  each  seaman  may  at  the  option  of  the  master 

of  the  ship  be  dealt  with,  as  between  him  and  the  proper  officer, 
collectively  instead  of  individually,  and  in  that  case  the  master 
of  the  ship  shall  be  entitled  to  be  reimbursed  out  of  the  total 
amount  of  the  wages  and  effects  of  the  seamen  left  behmd  the 
total  of  the  amounts  allowed  under  this  section  as  properly 
chargeable  on  the  reimbursement  accounts,  and  shall  be  required 
to  deUver  to  the  proper  officer  on  account  of  wages  only  the  sum 
by  which  the  total  of  the  amounts  shown  on  the  deUvery  accounts 
to  be  due  on  account  of  wages  exceeds  the  total  of  the  amounts 
allowed  as  properly  chargeable  on  the  reimbursement  accounts. 

(5)  The  proper  officer  shall  (subject  to  any  repayment  made 
under  this  section)  remit  the  effects,  and  any  amount  received 
by  him  on  account  of  wages  under  this  section,  at  such  time  and 
in  such  manner  as  the  Board  of  Trade  require,  and  shall  render 
such  accounts  in  respect  thereof  as  the  Board  durect. 

(6)jfln  this  section  the  expression  "effects"  includes  the 
proceeds  of  any  sale  of  the  effects  if  these  effects  are  sold  under 
this  section,  and  the  effects  shall  be  sold  by  the  proper  officer  m 
such  manner  as  he  thinks  fit  when  they  are  deUvered  to  him 
unless  the  Board  of  Trade  direct  to  the  contrary,  and,  if  not  so 
sold,  shall  be  sold  by  the  Board  as  and  when  they  think  fit  unless 
they  are  delivered  to  the  seaman. 

(7)  The  master  shall  be  under  no  Uability  for  any  loss  of  effects 
or  for  any  damage  to  the  effects  if  he  proves  to  the  proper 
officer  that  the  loss  or  damage  occurred  without  his  neglect  or 
privity  after  the  seaman  left  the  ship. 

(8)  The  Board  of  Trade  shall  not  be  under  any  liability  with 
respect  to  anything  done  under  this  section,  except  that,  if  after 
the  wages  or  effects  of  a  seaman  have  been  dealt  with  under 
this  section,  any  legal  proceedings  are  taken  in  respect  of  those 
wages  or  effects,  or  mvolving  the  forfeiture  of  those  wages  or 
effects,  or  of  any  sum  out  of  the  wages,  by  the  seaman  against 
the  master  or  owner  of  the  ship,  or  by  the  master  or  owner  of 
the  ship  against  the  seaman,  the  Board  shall,  if  notice  is  given 
to  them  of  the  proceedings,  and  a  reasonable  opportumty 
afforded  to  them  of  appearing,  comply  with  any  order  of  the 
court  made  as  respects  the  wages  or  effects,  so  far  as  they  can 
do  so  out  of  the  wages  and  effects  remitted  to  them  m  respect 
of  the  voyage  of  the  ship.  and.  so  far  as  those  wages  and  effects 
are  not  required  for  reimbursmg  any  expenses  incurred  by  or  on 
behalf  of  the  Crown,  or  incurred  by  the  Government  of  a  foreign 
country  and  repaid  to  that  Government  by  or  on  behalf  of  the 
Crown,  as  expenses  of  a  distressed  seaman  on  behalf  of  the  seaman . 

The  Board  shall  be  entitled  to  appear  and  be  heard  in  an> 
such  proceedings  by  any  of  their  officers,  and  for  the  purpose  of 
this  section  notice  to  any  superintendent  shall  be  deemed  to  be 
notice  to  the  Board. 

The  Board  may,  if  and  so  far  as  they  think  fit.  meet  any  claim 
made  by  a  seaman  against  the  master  or  owner  of  the  ship 
in  respect  of  any  wages  or  effects  dealt  with  under  this  section, 
although  legal  proceedings  are  not  actually  taken  in  respect 
thereof  :  Provided  that  they  have  given  notice  to  the  master  or 
owner  of  the  ship,  and  the  master  or  owner  has  not  given  written 
notice  of  objection  within  ten  days  of  the  notice  being  given. 
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For  the  purposes  of  this  subsection,  any  legal  proceedings 
taken  or  any  claim  made  by  a  person  in  whose  favour  an  allot- 
ment note  has  been  made,  or  who  claims  reimbursement  of 
expenses  on  behalf  of  any  union  or  parish  under  section  one  hun- 
dred and  eighty-two  of  the  principal  Act,  shall  be  treated  as 
proceedings  taken  or  a  claim  made  by  the  seaman. 

(9)  Any  sums  remitted  under  this  section  or  arising  from 
the  sale  of  effects  under  this  section  shall  be  paid  into  the 
Exchequer,  and  any  sums  payable  by  the  Board  of  Trade  under 
this  section  shall  be  paid  out  of  moneys  provided  by  Paxliament. 

(10)  If  the  master  of  a  ship  fails  without  reasonable  cause 
to  comply  with  this  section,  he  shall  (without  prejudice  to  any 
other  liability)  for  each  offence  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  twenty  pounds,  and,  if  he  delivers  a  false 
account  or  makes  a  false  statement  or  representation  for  the 
purposes  of  this  section,  he  shall  in  respect  of  each  offence  be 
guilty  of  a  misdemeanor. 

(11)  The  proper  ofl&cer  for  the  purpose  of  this  section  shall  be — 
(i)  at  a  port  in  the  United  Kingdom,  a  superintendent ; 

(ii)  at  a  port  in  a  British  possession,  a  superintendent, 
or,  in  the  absence  of  any  such  superintendent,  the 
chief  officer  of  customs  at  or  near  the  port ; 

(iii)  at  a  port  elsewhere,  the  consular  officer  at  the  port. 

(12)  This  section  shall  not  apply  in  the  case  of  an  absent 
seaman — 

{a)  Where  the  master  of  the  ship  satisfies  the  proper  officer 
that  none  of  the  effects  of  the  seaman  have  to  his  knowledge 
been  left  on  board  the  ship,  and  that  he  has  paid  all  wages 
due  to  the  seaman  ;  or 

(6)  where  the  amount  of  wages  earned  by  the  seaman  (after 
taking  into  account  any  deductions  made  in  respect 
of  allotments  or  advances  for  which  provision  is  made 
by  the  agreement  with  the  crew)  appears  from  the  agree- 
ment to  be  less  than  five  pounds,  and  the  master  does 
not  exercise  his  option  to  deal  with  the  delivery  and 
reimbursement  accounts  collectively  ;    or 

(c)  where  the  master  of  the  ship  satisfies  the  proper  officer 
that  the  net  amount  due  to  the  seaman  on  account  of 
wages  (after  taking  into  account  any  deductions  lawfully 
made  in  respect  of  allotments,  advances,  or  otherwise) 
is  less  than  three  pounds,  and  the  master  does  not  exercise 
his  option  to  deal  with  the  delivery  and  reimbursement 
accounts  collectively  ;    or 

{d)  where  the  question  of  the  forfeiture  of  the  wages  and 
effects  of  the  seaman  has  been  dealt  with  in  legal  pro- 
ceedings lawfully  instituted  before  the  termination  of 
the  voyage,  or  within  forty -eight  hours  of  the  arrival 
of  the  ship  at  the  port  at  which  the  voyage  terminates. 

29.  The  provisions  of  Part  II  of  the  principal  Act  relating 
to  the  property  of  deceased  seaman  shall  be  extended  so  as  to 
apply  to  seamen  belonging  to  a  British  ship  registered  in  the 
United  Kingdom,  the  voyage  of  which  is  to  terminate  out  of 
the  United  Kingdom,  and  in  that  case  the  British  consular  officer 
at  the  port  at  which  the  voyage  terminates,  or,  if  the  port  is  in 
a  British  possession,  the  ofi&cer  of  customs  there,  shall  exercise 
the  same  powers  as  he  may  exercise  under  those  provisions  when 
a  ship  the  voyage  of  which  is  to  terminate  in  the  United  Kingdom 


touches  and  remains  for  forty-eight  hours  at  a  port  elsewhere 
than  in  the  United  Kingdom,  and  those  provisions  shall  apply 
accordingly. 

30. — (1)  The  master  of  a  British  ship  shall  not  discharge  a 
seaman  at  any  place  out  of  the  United  Kingdom  (except  at  a 
port  in  the  country  in  which  he  was  shipped),  unless  he  previously 
obtains,  endorsed  on  the  agreement  with  the  crew,  the  sanction 
of  the  proper  authority  as  defined  for  the  purpose  in  this  Part 
of  this  Act,  but  that  sanction  shall  not  be  refused  where  the 
seaman  is  discharged  on  the  termination  of  his  service. 

(2)  The  authority  to  whom  an  application  is  made  for  sanction 
under  this  section  may,  and,  if  not  a  merchant,  shall,  examine 
into  the  grounds  on  which  a  seaman  is  to  be  discharged  at  a 
place  out  of  the  United  Kingdom,  and  for  that  purpose  may, 
if  he  thinks  fit,  administer  oaths,  and  may  grant  or  refuse 
the  sanction  as  he  thinks  just,  but  such  sanction  shall  not  be 
unreasonably  withheld. 

(3)  If  the  master  of  a  ship  fails  to  comply  with  this  section, 
he  shall,  in  respect  of  each  offence,  be  guilty  of  a  misdemeanor, 
and  in  any  legal  proceeding  for  the  offence  it  shall  lie  on  the 
master  to  prove  that  the  sanction  was  obtained  or  could  not  be 
obtained  or  was  unreasonably  withheld. 

31.  Where  the  master  of  a  British  ship  discharges  a  seaman 
at  any  place  out  of  the  United  Kingdom,  he  shall  give  to  that 
seaman  a  certificate  of  discharge  in  a  form  approved  by  the 
Board  of  Trade,  and,  in  the  case  of  any  certificated  officer  whose 
certificate  he  has  retained,  shall  return  that  certificate  to  him. 

32.— (1)  Where  the  service  of  a  seaman  belonging  to  a  British 
ship  terminates  at  a  port  out  of  His  Majesty's  dominions  other- 
wise than  by  the  consent  of  the  seaman  to  be  discharged  during 
the  currency  of  the  agreement,  the  master  of  the  ship  shall, 
besides  giving  the  certificate  of  discharge  required  under  this 
Part  of  this  Act,  and  besides  paying  the  wages  to  which  the 
seaman  is  entitled,  make  adequate  provision  in  accordance  with 
this  Act  for  his  maintenance  and  for  his  return  to  a  proper  return 
port,  and  the  proper  authority  as  defined  for  the  purpose  in  this 
Part  of  this  Act  shall  endorse  upon  the  agreement  with  the  crew 
of  the  ship  which  the  seaman  is  leaving  the  particulars  of  any 
provision  so  made. 

(2)  If  the  master  fails,  without  reasonable  cause,  to  comply 
with  this  section,  the  expenses  of  maintenance  and  of  the  journey 
to  the  proper  return  port, — 

(a)  if  defrayed  by  the  seaman,  shall  be  recoverable  as  wages 

due  to  him  ;  and 
(6)  if  defrayed  by  the  proper  authority  or  by  any  other  person, 
shall  (unless  the  seaman  has  been  guilty  of  barratry)  be 
a  charge  upon  the  ship  to  which  the  seaman  belonged, 
and  may  also  be  recovered  against  the  person  who  is 
the  owner  of  the  ship  for  the  time  being,  or,  where  the 
ship  has  been  lost,  against  the  person  who  was  the  owner 
of  the  ship  at  the  time  of  the  loss,  or,  where  the  ship 
has  been  transferred  to  some  person  not  being  a  British 
subject,  either  against  the  owner  for  the  time  being  or 
against  the  person  who  was  the  owner  of  the  ship  at  the 
time  of  the  transfer,  at  the  suit  of  the  proper  authority 
or  other  person  defraying  the  expenses,  or,  in  case  they 
have  been   allowed   to   the   authority  or   person  out  of 
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public  money,  as  a  debt  to  the  Crown,  either  by  ordinary 

process  of  law  or  in  the  court  and  in  the  manner  m  which 

wages  may  be  recovered  by  seamen. 

(3)  This  section  shall  not  apply  in  the  case  of  a  foreign  seaman 

who  has  been  shipped  at  a  port  out  of  the  United  Kmgdom  and 

discharged  at  a  port  out  of  the  United  Kingdom. 

33  _(1)  Where  a  British  ship  is  transferred  or  disposed  of  at 
any  port  out  of  His  Majesty's  dominions,  any  seaman  belonging 
to  that  ship  shall  be  discharged  unless  the  seaman  consents  m 
writing  in  the  presence  of  the  proper  authority  as  defined  for 
the  purpose  in  this  Part  of  this  Act  to  complete  the  voyage  of 
the  ship  if  continued. 

(2)  Where  a  seaman  is  so  discharged  the  provisions  of  this 
Part  of  this  Act  as  to  the  certificate  of  discharge,  and  the  return 
of  the  seaman  to  a  proper  return  port,  shall  apply  as  if  the  service 
of  the  seaman  had  terminated  otherwise  than  by  the  consent  of 
the  seaman  to  be  discharged  during  the  currency  of  the  agree- 
ment, and  shall  apply  to  foreign  seamen  whether  they  have  been 
shipped  at  a  port  in  the  United  Kingdom  or  not. 

34 (1)  If  the  master  of,  or  a  seaman  belonging  to,  a  ship 

receives  any  hurt  or  injury  in  the  service  of  the  ship,  or  suffers 
from  any  illness  (not  being  venereal  disease,  or  an  illness  due  to 
his  own  wilful  act  or  default  or  to  his  own  misbehaviour),  the 
expense  of  providing  the  necessary  surgical  and  medical  advice 
and  attendance  and  medicine,  and  also  the  expenses  of  the  main- 
tenance of  the  master  or  seaman  until  he  is  cured,  or  dies  or  is 
returned  to  a  proper  return  port,  and  of  his  conveyance  to  the 
port  and  in  the  case  of  death  the  expense  (if  any)  of  his  burial, 
shall  be  defrayed  by  the  owner  of  the  ship,  without  any  deduction 
on  that  account  from  his  wages. 

(2)  If  the  master  or  a  seaman  is  on  account  of  any  illness 
temporarily  removed  from  his  ship  for  the  purpose  of  pre- 
venting infection,  or  otherwise  for  the  convenience  of  the 
ship  and  subsequently  returns  to  his  duty,  the  expense  of  the 
removal  and  of  providing  the  necessary  advice  and  attendance 
and  medicine,  and  of  his  maintenance  while  away  from  the 
ship,  shall  be  defrayed  in  like  manner. 

(3)  The  expense  of  all  medicines,  surgical  and  medical  advice 
and  attendance,  given  to  a  master  or  seaman  whilst  on  board 
his  ship  shall  be  defrayed  in  like  manner.  ^  ,     .  , 

(4)  In  all  other  cases  any  reasonable  expenses  duly  incurred 
by  the  owner  for  any  seaman  in  respect  of  illness,  and  also  any 
reasonable  expenses  duly  incurred  by  the  owner  in  respect  of 
the  burial  of  any  seaman  who  dies  whilst  on  service,  shall,  if 
duly  proved,  be  deducted  from  the  wages  of  the  seaman. 

35 (1)  If  any  of  the  expenses  attendant  on  the  illness,  hurt, 

or  injury  of  a  seaman,  which  are  to  be  paid  under  the  Merchant 
Shipping  Acts  by  the  master  or  owner,  are  paid  by  any  authority 
on  behalf  of  the  Crown,  or  if  any  other  expenses  m  respect  of 
the  illness,  hurt,  or  injury  of  any  seaman  whose  wages  are  not 
accounted  for  under  the  Merchant  Shipping  Acts  to  that  authority 
are  so  paid,  those  expenses  shall  be  repaid  to  the  authority  by 
the  master  or  owner  of  the  ship. 

(2)  If  the  expenses  are  not  so  repaid,  the  amount  thereof 
shall  with  costs  be  a  charge  upon  the  ship,  and  be  recoverable 
from  the  master  or  from  the  owner  of  the  ship  for  the  time  bemg, 
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or  where  the  ship  has  been  lost  from  the  person  who  was  the 
owner  of  the  ship  at  the  tune  of  the  loss,  or,  where  the  ship  has 
been  transferred  to  some  person  not  being  a  British  subject, 
either  from  the  owner  for  the  time  being  or  from  the  person  who 
was  the  owner  of  the  ship  at  the  tune  of  the  transfer,  as  a  debt  to 
the  Crown,  either  by  ordinary  process  of  law  or  m  the  court 
and  in  the  manner  in  which  wages  may  be  recovered  by  seamen. 

(3)  In  any  proceeding  for  such  recovery,  a  certificate  of  the 
facts,  signed  by  the  said  authority,  together  with  such  vouchers 
(if  any)  as  the  case  requires,  shall  be  sufficient  proof  that  the 
said  expenses  were  duly  paid  by  that  authority. 

36. (1)  The  master  of  a  British  ship  shall  not  leave  a  seaman 

behind  at  any  place  out  of  the  United  Kingdom,  ashore  or  at 
sea  (except  where  the  seaman  is  discharged  in  accordance  with 
the  Merchant  Shipping  Acts),  unless  he  previously  obtams, 
indorsed  on  the  agreement  with  the  crew,  the  certificate  of  the 
proper  authority  as  defined  for  the  purpose  in  this  Part  of  this 
Act.  stating  the  cause  of  the  seaman  being  left  behmd,  whether 
the  cause  be  unfitness  or  inability  to  proceed  to  sea,  desertion, 
or  disappearance  or  otherwise. 

(2)  The  authority  to  whom  an  application  is  made  for  a 
certificate  under  this  section  may,  and.  if  not  a  merchant,  shall, 
examine  into  the  grounds  on  which  a  seaman  is  to  be  left  behind, 
and  for  that  purpose  may,  if  he  thinks  fit,  administer  oaths,  and 
may  grant  or  refuse  the  certificate  as  he  thinks  just,  but  the 
certificate  shall  not  be  unreasonably  withheld. 

(3)  If  the  master  of  a  ship  fails  to  comply  with  this  section, 
he  shall  (without  prejudice  to  his  liability  under  any  other  pro- 
vision of  the  Merchant  Shipping  Acts)  be  guilty  in  respect  of 
each  offence  of  a  misdemeanor,  and  in  any  legal  proceeding  for 
the  offence  it  shall  lie  on  the  master  to  prove  that  the  certificate 
was  obtained  or  could  not  be  obtamed  without  unreasonable 
delay  to  the  ship  or  was  unreasonably  withheld. 

37._-(l)  Where  a  master  of  a  British  ship  leaves  a  seaman 
behind  on  shore  in  any  place  out  of  the  United  Kingdom  on  the 
ground  of  his  unfitness  or  inability  to  proceed  to  sea,  he  shall 
deliver  to  the  person  signing  the  required  certificate  of  the 
proper  authority  a  full  and  true  account  of  the  wages  due  to 
the  seaman,  and  if  that  person  is  a  consular  officer  shall  deliver 
the  account  in  duplicate. 

(2)  If  a  master  fails  without  reasonable  cause  to  deliver  the 
account,  he  shall  for  each  offence  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  ten  pounds,  and,  if  he  knowingly 
delivers  a  false  account,  he  shall  for  each  offence  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  twenty  pounds,  in 
addition  in  each  case  to  the  payment  of  the  wages. 

38. — (1)  The  master  shall  pay  the  amount  of  wages  due  to  a 
seaman  left  behind  on  the  ground  of  his  unfitness  or  inability  to 
proceed  to  sea,  if  he  is  left  in  a  British  possession  to  the  seaman 
himself,  and  if  he  is  left  elsewhere  to  the  British  consular  officer. 

(2)  Where  payment  is  made  to  a  British  consular  officer,  that 
officer  shall  retain  one  duplicate  of  the  account  delivered  to  him, 
and,  if  satisfied  with  the  account,  indorse  on  the  other  duplicate 
a  receipt  for  the  payment,  and  return  it  to  the  master,  and  the 
master  shall  deliver  the  duplicate  within  forty-eight  hours  of  his 
return  to  his  port  of  destination,  if  that  port  is  in  the  United 
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Kingdom,  to  the  superintendent  at  that  port,  and,  if  that  port  is 
not  in  the  United  Kingdom,  to  the  proper  authority  as  defined 
for  the  purpose  of  this  Part  of  this  Act.  ^.    , ,     • 

(3)  The  payment  shall  be  made,  whenever  it  is  practicable,  m 
money,  and.  when  not  so  practicable,  by  bills  drawn  on  the  owner 
of  the  ship,  but  if  payment  is  made  by  bill — 

la)  the  person  signing  the  required  certificate  o*^ t^^®.  P^oP^f 
authority  shaU  certify  by  indorsement  on  the  bill  that 
the  bill  is  drawn  for  seamen's  wages,  and  shall  also  maofse 
on  the  agreement  with  the  crew  the  amount  for  which 
the  bill  is  drawn,  and  such  further  particulars  as  the 
Board  of  Trade  require  ;  ^  xi.      v 

(6)  if  the  bill  is  drawn  by  the  master,  the  owner  of  the  ship 
shall  be  liable  to  pay  the  amount  to  the  holder  or 
endorsee  thereof;  and  it  shall  not  be  necessary  m  any 
proceeding  against  the  owner  upon  the  bill  to  prove  that 
the  master  had  the  authority  to  draw  it ; 

Ic)  a  bill  purporting  to  be  drawn  and  indorsed  under  this 
section  shall,  if  produced  out  of  the  custody  of  the  Board 
of  Trade  or  of  the  Registrar-General  of  Shippmg  and 
Seamen,  or  of  any  superintendent,  be  admissible  in 
evidence  ;  and  any  indorsement  on  any  such  bill  pur- 
porting to  be  made  in  pursuance  of  this  section  shall  also 
be  admissible  as  evidence  of  the  facts  stated  m  the 
indorsement.  , 

(4)  If  a  master  fails,  without  reasonable  cause,  to  make  sucn 
payment  of  wages  as  provided  by  this  section,  he  shall  for  each 
offence  be  liable  on  summary  conviction,  in  addition  to  the 
payment  of  the  wages,  to  a  fine  not  exceeding  ten  pounds. 

39  Where  the  amount  of  wages  due  to  a  seaman  left  behind 
on  the  ground  of  his  unfitness  or  inability  to  proceed  to  sea  is  so 
paid  to  a  British  consular  officer,  that  officer  shall  deal  with  the 
sum  so  paid  to  him  in  the  following  manner,  namely— 

(1)  If  the  seaman  subsequently  obtains  employment  at  or 

quits  the  port  at  which  the  payment  has  been  made 
he  shall  deduct  out  of  the  sum  any  expenses  mcurred 
by  him  in  respect  of  the  maintenance  of  the  seaman 
under  the  Merchant  Shipping  Acts,  except  such  as  the 
owner  or  master  is  by  the  Merchant  Shippmg  Acts 
required  to  defray,  and  shall  pay  the  remainder  to  the 
seaman,  and  deliver  to  him  an  account  of  the  sums  so 
received  and  expended  on  his  behalf  ;  t,      i,  n 

(2)  If  the  seaman  dies  before  his  ship  quits  the  port,  he  shall 

deal  with  the  sum  as  part  of  the  property  of  a  deceased 

seaman  ;    and  .     .  a.u        kt^ 

(3^  If  the  seaman  is  sent  to  a  proper  return  port  at  the  puDiic 
expense  under  the  Merchant  Shipping  Acts,  he  shall 
account  for  the  sum  to  the  Board  of  Trade  ;  and  the 
sum,  after  deducting  any  expenses  duly  incurred  m  respect 
of  the  seaman,  except  such  expenses  as  the  master  or 
owner  of  the  ship  is  required  by  the  Merchant  Shippmg 
Acts  to  pay.  shall  be  dealt  with  as  wages  of  the  seaman. 

40  The  Board  of  Trade  shall  make  regulations  with  respect 
to  the  reUef .  maintenance,  and  return  to  a  proper  return  port  of 
shipwrecked  seamen  and  of  seamen  found  otherwise  m  distress  in 
anv  place  out  of  the  United  Kingdom,  and  may.  by  those  regula- 
tions (in  this  Act  referred  to  as  the  distressed  seaman  regulations.) 
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make  such  conditions  as  they  think  fit  with  regard  to  that  relief,   A.D.  1906. 
maintenance,  and  sending  to  a  proper  return  port,  and  a  seaman 
shall  not  have  any  right  to  be  relieved,  maintained,  or  sent  to  a 
proper  return  port,  except  in  the  cases  and  to  the  extent  and  on 
the  conditions  provided  by  those  regulations. 

41. — (1)  Where  either —  Provisions 

(a)  any  seamen,  whether  subjects  of  His  Majesty  or  not,  are  '°|i^*^jj^** 
found  in  any  place  out  of  the  United   Kingdom,  and   ^j  distressed 
have  been  shipwrecked  from  any  British  ship  or  any  of   seamen. 
His  Majesty's  ships,  or  by  reason  of  having  been  discharged 
or  left  behind  from  any  such  ship  in  any  place  out  of  the 
United  Kingdom,  axe  in  distress  in  that  place,  or 

{b)  any  seamen,  being  subjects  of  His  Majesty,  who  have  been 
engaged  by  any  person  acting  either  as  principal  or  agent 
to  serve  in  a  ship  belonging  to  the  government  or  to  a 
subject  or  citizen  of  a  foreign  country,  are  in  distress  in 
any  place  out  of  the  United  Kingdom, 
the  proper  authority  as  defined  for  the  purpose  in  this  Part  of 
this  Act  may,  and,  if  not  a  merchant,  shall,  in  accordance  with 
and   on   the   conditions   prescribed   by  the   distressed   seamen 
regulations,  provide  in  accordance  with  this  Act  for  the  return  of 
those  seamen  (who  are  in  this  Act  included  in  the  term  distressed 
seamen)  to  a  proper  return  port,  and  also  provide  for  their 
necessary  clothing  and  their  maintenance  until  their  departure 
for  such  a  port,  and,  in  addition,  in  the  case  of  shipwrecked 
seamen  for  the  repayment  of  any  expenses  incurred  in  their  con- 
veyance to  port  after  their  shipwreck,  and  their  maintenance 
while  being  so  conveyed. 

(2)  The  authority  shall  be  paid  in  respect  of  the  expenses 
incurred  under  this  section  on  behalf  of  distressed  seamen  such 
sums  as  the  Board  of  Trade  may  allow,  and  those  sums  shall,  on 
the  production  of  the  bills  of  disbursements,  with  the  proper 
vouchers,  be  paid  as  provided  by  this  Part  of  this  Act. 

42. — (1)  Where  any  expenses  (other  than  excepted  expenses 
as  defined  by  this  section)  are  incurred  by  or  on  behalf  of  the 
Crown,  or  are  incurred  by  the  government  of  a  foreign  country, 
and  repaid  to  that  government  by  or  on  behalf  of  the  Crown,  on 
account  of  a  distressed  seaman,  either  for  his  maintenance, 
necessary  clothing,  conveyance  to  a  proper  return  port,  or  in 
case  of  death  for  his  burial,  or  otherwise  in  accordance  with  this 
Act,  those  expenses  (together  with  the  wages,  if  any,  due  to  the 
seaman)  shall  be  a  charge  upon  the  ship,  whether  British  or  foreign 
to  which  the  distressed  seaman  belonged,  and  shall  be  a  debt  to 
the  Crown  from  the  master  of  the  ship,  or  from  the  owner  of  the 
ship  for  the  time  being,  or,  where  the  ship  has  been  lost,  from  the 
person  who  was  owner  of  the  ship  at  the  time  of  the  loss,  or, 
where  the  ship  has  been  transferred  to  some  person  not  being  a 
British  subject,  either  from  the  owner  for  the  time  being  or  from 
the  person  who  was  the  owner  of  the  ship  at  the  time  of  the  trans- 
fer, and  also,  if  the  ship  be  a  foreign  ship,  from  the  person, 
whether  principal  or  agent,  who  engaged  the  seaman  for  service 
in  the  ship. 

(2)  The  debt,  in  addition  to  any  fines  which  may  have  been 
incurred,  may  be  recovered  by  the  Board  of  Trade,  on  behalf  of 
the  Crown,  either  by  ordinary  process  of  law  or  in  the  court 
and  manner  in  which  wages  may  be  recovered  by  seamen. 
22— (1547) 


Recovery  of 
expoises  of 
relief  of  dis- 
tressed sea- 
men. 


33S 


APPENDIX  II 


APPENDIX  n 


339 


A.D.  Z906. 


Penalty  for 
forcing  sea- 
men  on 
shore. 


Deduction 
from  wages 
and  payment 
to  superin- 
tendents, 
&c.,  of  fines. 


(3)  In  any  proceeding  for  such  recovery  the  production  of  the 
account  (if  any)  of  the  expenses  furnished  in  accordance  with  this 
Act  or  the  distressed  seamen  regulations,  and  proof  of  payment 
of  the  expenses  by  or  on  behalf  of  the  Board  of  Trade,  shall  be 
prima  facie  evidence  that  the  expenses  were  incurred  or  repaid 
under  this  Act  by  or  on  behalf  of  the  Crown. 

(4)  For  the  purpose  of  this  section,  excepted  expenses  are 
expenses  incurred  in  cases  where  the  certificate  of  the  proper 
authority  obtained  on  leaving  a  seaman  behind  states,  or  the 
Board  of  Trade  are  otherwise  satisfied,  that  the  cause  of  the 
seaman  being  left  behind  is  desertion,  or  disappearance,  or 
imprisonment  for  misconduct,  or  discharge  from  his  ship  by  a 
naval  court  on  the  ground  of  misconduct,  and  expenses  incurred 
on  account  of  the  return  to  a  proper  return  port  of  a  distressed 
seaman  who  has  been  discharged  at  the  port  at  which  he  was 
shipped,  or  at  some  neighbouring  port. 

43.  A  person  belonging  to  a  British  ship  shall  not  wrongfully 
force  a  seaman  on  shore  and  leave  him  behind  or  otherwise  cause 
a  seaman  to  be  wrongfully  left  behind  at  any  place,  either 
on  shore  or  at  sea,  in  or  out  of  His  Majesty's  dominions,  and 
if  he  does  so  he  shall  in  respect  of  each  ofEence  be  guilty  of  a 
misdemeanor. 

44. — (1)  Every  fine  imposed  on  a  seaman  for  any  act  of 
misconduct  for  which  his  agreement  imposes  a  fine  shall  be 
deducted  as  follows  (that  is  to  say) — 

(a)  if  the  offender  is  discharged  in  the  United  Kingdom, 
and  the  offence,  and  the  entry  in  the  log  book  required 
by  the  Merchant  Shipping  Acts  in  respect  thereof,  are 
proved  to  the  satisfaction,  in  the  case  of  a  foreign-going 
ship  of  the  superintendent  before  whom  the  offender  is 
discharged,  and  in  the  case  of  a  home-trade  ship  of  the 
superintendent  at  or  nearest  the  port  at  which  the  crew 
are  discharged,  the  master  or  owner  shall  deduct  the  fine 
from  the  wages  of  the  offender  ; 
(6)  if  the  offender  enters  His  Majesty's  naval  service  or  is 
discharged  abroad,  and  the  offence  and  the  entry  as 
aforesaid  are  proved  to  the  satisfaction  of  the  officer  in 
command  of  the  ship  he  so  enters,  or  of  the  proper 
authority  by  whose  sanction  he  is  discharged,  as  the  case 
may  be,  the  fine  shall  be  deducted  as  aforesaid  and  an 
entry  made  in  the  official  log  book  of  the  ship  and  signed 
by  the  officer  or  authority  to  whose  satisfaction  the  offence 
is  proved. 

(2)  Every  fine  so  deducted  shall  be  paid — 

(a)  if  the  offender  is  discharged  in  the  United  Kingdom,  to 
the  superintendent. 

(6)  if  the  offender  enters  His  Majesty's  naval  service,  on  the 
return  of  the  ship  to  its  port  of  destination,  if  that  port 
is  in  the  United  Kingdom,  to  the  superintendent  before 
whom  the  crew  is  discharged,  or  in  the  case  of  a  home- 
trade  ship  to  the  superintendent  at  or  nearest  to  the  port 
at  which  the  crew  is  discharged,  and,  if  the  port  of  destina- 
tion is  not  in  the  United  Kingdom,  to  the  proper  authority 
as  defined  for  the  purpose  of  this  Part  of  this  Act ; 

(c)  if  the  offender  is  discharged  at  any  place  out  of  the  United 
Kingdom,  to  the  proper  authority. 

(3)  A  proper  authority  shall  remit  any  amounts  received  by 
them  under  this  section  at  such  times  and  in  such  manner,  and 


render  such  accounts  in  respect  thereof,  as  the  Board  of  Trade 
require. 

(4)  If  a  master  or  owner  fails  without  reasonable  cause  to  pay 
any  fine  as  required  by  this  section,  he  shall  for  each  offence  be 
liable  on  summary  conviction  to  a  fine  not  exceeding  six  times 
the  amount  of  the  fine  not  so  paid. 

(5)  An  act  of  misconduct  for  which  any  fine  has  been  inflicted 
and  paid  by,  or  deducted  from  the  wages  of,  the  seaman,  shall 
not  be  otherwise  punished  under  the  Merchant  Shipping  Acts. 

45.  For  the  purpose  of  this  Part  of  this  Act,  either  the  port 
at  which  the  seaman  was  shipped  or  a  port  in  the  country  to 
which  he  belongs,  or  some  other  port  agreed  to  by  the  seaman, 
in  the  case  of  a  discharged  seaman,  at  the  time  of  his  discharge, 
shall  be  deemed  to  be  a  proper  return  port : 

Provided  that  in  the  case  of  a  seaman  belonging  to  a  British 
possession  who  has  been  shipped  and  discharged  out  of  the 
United  Kingdom  the  proper  officer  may  treat  a  port  in  the 
United  Kingdom  as  a  proper  return  port. 

46, — (1)  A  seaman  may  be  sent  to  a  proper  return  port  by 
any  reasonable  route,  either  by  sea  or  land,  or  partly  by  sea  and 
partly  by  land. 

(2)  Provision  shall  be  made  for  the  return  of  the  seaman 
as  to  the  whole  of  the  route  if  it  is  by  sea,  or  as  to  any  part  of 
the  route  which  is*  by  sea,  by  placing  the  seaman  on  board  a 
British  ship  which  is  in  want  of  men  to  make  up  its  complement, 
or,  if  that  is  not  practicable,  by  providing  the  seaman  with  a 
passage  in  any  ship,  British  or  foreign,  or  with  the  money  for 
his  passage,  and,  as  to  any  part  of  the  route  wluch  is  by  land, 
by  paying  the  expenses  of  his  journey  and  of  his  maintenance 
during  the  journey,  or  providing  him  with  means  to  pay  those 
expenses. 

(3)  Where  the  master  of  a  ship  is  required  under  this  Part 
of  this  Act  to  provide  for  the  return  of  a  discharged  seaman 
to  a  proper  return  port,  the  master  may,  instead  of  providing  the 
seaman's  passage,  or  the  expenses  of  his  journey,  or  of  providing 
the  seaman  with  means  to  pay  his  passage  or  those  expenses, 
deposit  with  the  proper  authority  such  sum  as  that  authority 
consider  sufficient  to  defray  the  expenses  of  the  return  of  the 
seaman  to  a  proper  return  port. 

(4)  The  Board  of  Trade  may,  by  the  distressed  seamen  regu- 
lations, make  such  provision  as  may  be  necessary  for  enabling 
the  proper  authority,  and  in  the  case  of  expenses  required  to  be 
incurred  in  the  United  Kingdom  any  officer  named  for  the  pur- 
pose by  the  Board,  to  defray  on  behalf  of  the  authority  originally 
making  arrangements  for  the  return  of  a  distressed  seaman  to  a 
proper  return  port  any  expenses  on  account  of  that  seaman  which 
the  authority  originally  acting  in  respect  of  him  could  defray, 
and  any  expenses  so  incurred  shall  for  the  purposes  of  this  Part 
of  this  Act  relating  to  distressed  seamen  be  deemed  to  be  expenses 
incurred  on  behalf  of  the  distressed  seaman. 

47.  If  any  question  arises  as  to  what  return  port  a  seaman 
is  to  be  sent  to  in  any  case,  or  as  to  the  route  by  which  he  should 
be  sent,  that  question  shall  be  decided  by  the  proper  authority, 
and,  in  deciding  any  question  under  this  provision,  the  authority 
shall  have  regard  both  to  the  convenience  of  the  seaman  and  to 
the  expense  involved,  and  also,  where  that  is  the  case,  to  the 
fact  that  a  British  ship  which  is  in  want  of  men  to  make  up  its 
complement  is  about  to  proceed  to  a  proper  return  port. 
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48. — (1)  Where  a  distressed  seaman  is,  for  the  purpose  of 
his  return  to  a  proper  return  port,  placed  on  board  a  British  ship, 
the  authority  by  whom  the  seaman  is  so  placed  shall  indorse 
on  the  agreement  with  the  crew  of  the  ship  the  name  of  the 
seaman  so  placed  onboard,  together  with  any  particulars  directed 
to  be  indorsed  by  the  distressed  seamen  regulations. 

(2)  The  master  of  every  British  ship  shall  receive  on  board 
his  ship,  and  afford  a  passage  and  maintenance  to,  all  distressed 
seamen  whom  he  is  required  under  this  Act  to  take  on  board 
his  ship,  not  exceeding  one  for  every  fifty  tons  burden,  and 
shall  during  the  passage  provide  every  such  distressed  seaman 
with  a  proper  berth  or  sleeping  place,  effectually  protected 
against  sea  and  weather. 

(3)  On  the  production  of  a  certificate,  signed  by  the  authority 
by  whose  directions  any  such  distressed  seaman  was  received  on 
board,  specifying  the  number  and  names  of  the  distressed  seamen 
and  the  time  when  each  of  them  was  received  on  board,  and  on 
a  declaration  made  by  the  master  before  a  justice  of  the  peace, 
or  any  officer  authorised  to  administer  an  oath,  stating  the 
number  of  days  during  which  each  distressed  seaman  has  received 
maintenance,  and  stating  the  full  complement,  of  his  crew  and 
the  actual  number  of  seamen  employed  on  board  his  ship,  and 
every  variation  in  that  number,  whilst  the  distressed  seamen 
received  maintenance,  the  master  shall  be  entitled  to  be  paid,  in 
respect  to  the  maintenance  and  passage  of  every  seaman  so 
conveyed,  maintained,  and  provided  for  by  him,  exceeding  the 
number  (if  any)  wanted  to  make  up  the  complement  of  his  crew, 
such  sum  per  diem  as  the  Board  of  Trade  allow. 

(4)  If  any  master  of  a  British  ship  fails  without  reasonable 
cause  to  comply  with  this  section  in  the  case  of  any  distressed 
seaman,  he  shall  for  each  offence  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  one  hundred  pounds. 

49.  For  the  purposes  of  this  Part  of  this  Act,  unless  the 
context  otherwise  requires — 

(1)  The  expression  "  proper  authority  "  means — 

(a)  as  respects  a  place  out  of  His  Majesty's  dominions, 
the  British  consular  oflScer,  or,  if  there  is  no  such  oflScer 
in  the  place,  any  two  British  merchants  resident  at  or 
near  the  place,  or,  if  there  is  only  one  British  merchant 
so  resident,  that  British  merchant ;   and 

(6)  as  respects  a  place  in  a  British  possession — 

(i)   in  relation  to  the  discharge  or  leaving  behind 

of  seamen,  or  the  payment  of  fines,  a^  superintendent, 

or,  in  the  absence  of  any  such  superintendent,  the  chief 

officer  of  customs  at  or  near  the  place  ;   and 

(ii)   in  relation  to  distressed  seamen  the  governor 

of  the  possession,  or    any  person    acting  under    his 

authority ;    and 

(2)  The  expression  "  seamen  "  includes  not  only  seamen  as 

defined  by  the  principal  Act,  but  also  apprentices  to  the 
sea  service  : 

(3)  The  provisions  of  this  Part  of  this  Act  shall,  for  the  purpose 

of  sections  two  hundred  and  sixty  to  two  hundred  and 
sixty-six  of  the  principal  Act  (which  relate  to  the  appli- 
cation of  Part  II  of  that  Act),  be  construed  as  if  they  were 
contained  in  Part  TI  of  that  Act. 
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Part  V 
Miscellaneous 

50. — (1)  The  Board  of  Trade,  in  conjunction  with  the  Com- 
missioners of  Customs,  may  make  regulations  enabling  the  Board 
of  Trade  to  refuse  the  registry  of  any  ship  by  the  name  by  which 
it  is  proposed  to  register  that  ship  if  it  is  already  the  name  of 
a  registered  British  ship  or  a  name  so  similar  as  to  be  calculated 
to  deceive,  and  may  by  those  regulations  require  notice  to  be 
given  in  such  manner  as  may  be  directed  by  the  regulations 
before  the  name  of  the  ship  is  marked  on  the  ship,  or  before 
the  name  of  the  ship  is  entered  in  the  register. 

(2)  If  the  registry  of  a  ship  by  the  name  by  which  it  is  proposed 
to  register  that  ship  is  refused  by  the  Board  of  Trade,  or  if  any 
requirements  of  the  regulations  are  not  complied  with  in  the  case 
of  any  ship  which  it  is  proposed  to  register,  that  ship  shall  not 
be  registered  under  the  name  proposed  or  until  the  regulations 
are  complied  with,  as  the  case  may  be. 

51. — (1)  Where  it  appears  to  the  Commissioners  of  Customs 
that  there  is  any  doubt  as  to  the  title  of  any  ship  registered  as 
a  British  ship  to  be  so  registered,  they  may  direct  the  registrar 
of  the  port  of  registry  of  the  ship  to  require  evidence  to  be 
given  to  his  satisfaction  that  the  ship  is  entitled  to  be  registered 
as  a  British  ship. 

(2)  If  within  such  time,  not  less  than  thirty  days,  as  the 
Commissioners  fix,  satisfactory  evidence  of  the  title  of  the  ship 
to  be  registered  is  not  so  given,  the  ship  shall  be  subject  to 
forfeiture  under  Part  I  of  the  principal  Act. 

(3)  In  the  application  of  this  section  to  a  port  in  a  British 
possession,  the  Governor  of  the  British  possession,  and,  in  the 
application  of  this  section  to  foreign  ports  of  registry,  the  Board 
of  Trade,  shall  be  substituted  for  the  Commissioners  of  Customs. 

52. — (1)  Subsection  (1)  of  section  twenty-one  of  the  principal 
Act  shall  be  read  as  if  the  following  words  were  inserted  at  the 
end  of  that  subsection,  "  and  the  registry  of  the  ship  in  that 
book  shall  be  considered  as  closed  except  so  far  as  relates  to  any 
unsatisfied  mortgages  or  existing  certificates  of  mortgage 
entered  therein." 

(2)  It  is  hereby  declared  that  where  the  registry  of  a  ship 
is  considered  as  closed  under  subsection  (1)  of  section  twenty- 
one  of  the  principal  Act  as  amended  by  this  section,  or  under 
subsection  (10)  of  section  forty-four  of  that  Act,  on  account  of 
a  transfer  to  persons  not  qualified  to  be  owners  of  British  ships, 
any  unsatisfied  registered  mortgage  (including  mortgages  made 
under  a  certificate  of  mortgage)  may,  if  the  ship  comes  within 
the  jurisdiction  of  any  court  in  His  Majesty's  dominions  which 
has  jurisdiction  to  enforce  the  mortgage,  or  would  have  had  such 
jurisdiction  if  the  transfer  had  not  been  made,  be  enforced  by 
that  court  notwithstanding  the  transfer,  without  prejudice,  in 
cases  where  the  ship  has  been  sold  under  a  judgment  of  a  court, 
to  the  effect  of  that  judgment. 

53.  The  following  subsection  shall  be  substituted  for  sub- 
section (2)  of  section  forty-eight  of  the  principal  Act : — 

"  (2)  If  default  is  made  in  registering  anew  a  ship,  or  in 
registering  an  alteration  of  a  ship  so  altered  as  aforesaid,  the 
owner  of  the  ship  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  one  hundred  pounds,  and  in  addition  to  a  fine  not 
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exceeding  five  pounds  for  every  day  during  which  the  offence 
continues  after  conviction." 

54. — (1)  For  the  purpose  of  enabling  spaces  used  for  water 
ballast  to  be  deducted  in  ascertaining  the  register  tonnage  of 
a  ship,  section  seventy-nine  of  the  principal  Act  shall  be  read  as 
if  the  words — 

"  (iv)  Any  space  (other  than  a  double  bottom)  adapted  only 
for  water  ballast ;    and  " 
were  added  at  the  end  of  paragraph  (a)  of  subsection  (1)  of  that 
section. 

(2)  For  the  purpose  of  obtaining  the  benefit  of  a  deduction 
under  this  section  the  owner  of  any  existing  ship  who  claims  to  be 
entitled  to  the  deduction  may  apply  to  the  Board  of  Trade  to 
have  the  necessary  remeasurements  of  his  ship  made,  and  the 
Board  of  Trade,  on  the  payment  of  such  fee,  not  exceeding  in  any 
case  one-fifth  of  the  corresponding  maximum  fee  fixed  by  the 
Third  Schedule  to  the  principal  Act,  as  they  may  authorise, 
shall  direct  those  measurements  to  be  made,  and  the  number 
denoting  the  register  tonnage  shall  be  altered  accordingly. 

55.  Subsection  (1)  of  section  eighty-four  of  the  principal 
Act  shall  be  read  as  if  the  following  words  were  added  thereto, 
namely,  "  and  any  space  shown  by  the  certificate  of  registry  or 
"  other  national  papers  of  any  such  ship  as  deducted  from  tonnage 
"  on  account  of  being  occupied  by  seamen  or  apprentices,  and 
"  appropriated  to  their  use,  shall  be  deemed  to  have  been  cer- 
"  tified  under  this  Act,  and  to  comply  with  the  provisions  of  this 
"  Act  which  apply  to  such  a  space  in  the  case  of  British  ships, 
"  unless  a  surveyor  of  ships  certifies  to  the  Board  of  Trade  that 
"  the  construction  and  the  equipment  of  the  ship  as  respects 
"  that  space  do  not  come  up  to  the  standard  required  under 
"  this  Act  in  the  case  of  a  British  ship,  and  if  any  question  arises 
"  whether  the  construction  and  the  equipment  of  the  ship  so 
"  come  up  to  the  required  standard  a  surveyor  of  ships  may 
"  inspect  the  ship  for  purpose  of  determining  whether  such  a 
"  certificate  should  be  given  by  him  or  not." 

56.  The  following  paragraph  shall  be  substituted  for  para- 
graph (6)  of  subsection  (1)  of  section  ninety-two  of  the  principal 
Act  (which  relates  to  the  certificates  of  competency  to  be  held 
by  ofl&cers  of  ships)  : — 

"  {b)  If  the  ship  is  of  one  hundred  tons  burden  or  upwards 
with  at  least  one  officer  besides  the  master  holding  a 
certificate  not  lower  than  that  of — 

(i)  mate  in  the  case  of  a  home  trade  passenger  ship  ; 

(ii)  second  mate  in  the  case  of  a  foreign-going  sailing 
ship  of  not  more  than  two  hundred  tons  burden  ;   and 

(iii)  only  mate  in  the  case  of  any  other  foreign-going 
ship." 

57.  In  any  action  or  other  legal  proceedings  by  the  master 
of  a  ship  for  the  recovery  of  any  sum  due  to  him  on  account 
of  wages,  the  court  may,  if  it  appears  to  them  that  the  pay- 
ment of  the  sum  due  has  been  delayed  otherwise  than  owing  to 
the  act  or  default  of  the  master,  or  to  any  reasonable  dispute 
as  to  liability,  or  to  any  other  cause  not  being  the  wrongful 
act  or  default  of  the  person  liable  to  make  the  payment,  order 
that  person  to  pay,  in  addition  to  any  sum  due  on  account  of 
wages,  such  sum  as  they  think  just  as  damages  in  respect  of 
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the  delay,  without  prejudice  to  any  claim  which  may  be  made 
by  the  master  on  that  account. 

58— (1)  For  the  purpose  of  reducing  the  period  of  service 
required  as  a  qualification  for  the  rating  of  A.B.,  the  period  of 
"  three  years  before  the  mast  "  shall  be  substituted  for  the  period 
of  '•  four  years  before  the  mast,"  and  "  two  years  of  that  employ- 
ment "  shall  be  substituted  for  "  three  years  of  that  employment, 
and  "  two  or  more  years'  sea  service  "  shall  be  substituted  for 
"  three  or  more  years'  sea  service,"  in  section  one  hundred  and 
twenty-six  of  the  principal  Act. 

(2)  Any  superintendent  or  other  officer  before  whom  a  seaman 
is  engaged  shall  refuse  to  enter  the  seaman  as  A.B.  on  the  agree- 
ment with  the  crew  unless  the  seaman  gives  such  satisfactory 
proof  as  is  required  by  section  one  hundred  and  twenty-six  of 
the  principal  Act  of  his  title  to  be  so  rated  ;  and  if  any  seaman, 
for  the  purpose  of  obtaining  a  rating  as  A.B.,  makes  any  false 
statement  or  false  representation,  he  shall  be  Uable  on  summary 
conviction  in  respect  of  each  ofEence  to  a  fine  not  exceeding  five 
pounds. 

59._(1)  Where  the  master  of  a  ship  disrates  a  seaman  he 
shall  forthwith  enter  or  cause  to  be  entered  in  the  official  log 
book  a  statement  of  the  disrating,  and  furnish  the  seaman  with 
a  copy  of  the  entry  ;  and  any  reduction  of  wages  consequent  on 
the  disrating  shall  not  take  effect  until  the  entry  has  been  so 
made  and  the  copy  so  furnished. 

(2)  Any  reduction  of  wages  consequent  on  the  disrating  of 
a  seaman  shall  be  deemed  to  be  a  deduction  from  wages  within 
the  meaning  of  sections  one  hundred  and  thirty-two  and  one 
hundred  and  thirty-three  of  the  principal  Act  (which  relate 
to  the  delivery  of  the  account  of  wages  and  the  allowance  of 
deductions  therefrom). 

60.  Notwithstanding  anything  in  section  one  hundred  and 
thirty-six  of  the  principal  Act,  a  seaman  may  except  from  the 
release  sign,  d  by  him  under  that  section  any  specified  claim  or 
demand  against  the  master  or  owner  of  the  ship,  and  a  note  of 
any  claim  or  demand  so  excepted  shall  be  entered  upon  the  release. 
The  release  shall  not  operate  as  a  discharge  and  settlement  of  any 
claim  or  demand  so  noted,  nor  shall  subsection  (4)  of  that  section 
apply  to  any  payment,  receipt,  or  settlement  made  with  respect 
to  any  such  claim  or  demand. 

61.  In  order  to  give  effect  to  the  provisions  of  section  one 
hundred  and  forty-one  of  the  principal  Act  enabling  a  seaman 
to  require  a  stipulation  for  the  allotment  of  his  wages  by  means 
of  an  allotment  note  every  superintendent  or  other  officer  before 
whom  the  seaman  is  engaged  shall,  after  the  seaman  has  signed 
the  agreement,  inquire  of  the  seaman  whether  he  requires  such  a 
stipulation  for  the  allotment  of  his  wages  by  means  of  an  allotment 
note,  and  if  the  seaman  requires  such  a  stipulation  shall  insert 
the  stipulation  in  the  agreement  with  the  crew,  and  any  such 
stipulation  shall  be  deemed  to  have  been  agreed  to  by  the  master. 

62.  A  payment  under  an  allotment  note  shall  begin  at  the  J"^^J^{  ^ 
expiration  of  one  month  from  the  date  of  the  agreement  with  Jji^t^ent 
the  crew  and  shall  be  paid  at  the  expiration  of  every  subsequent  note, 
month  after  the  first  month,  and  shall  be  paid  only  in  respect  of 

wages  earned  before  the  date  of  payment. 
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63. — (1)  Where  the  balance  of  wages  due  to  a  seaman  is  more 
than  ten  pounds,  and  the  seaman  expresses  to  the  master  of  the 
ship  his  desire  to  have  facilities  afforded  to  him  for  remitting 
all  or  any  part  of  the  balance  to  a  savings  bank,  or  to  a  near 
relative  in  whose  favour  an  allotment  note  may  be  made,  the 
master  shall  give  to  the  seaman  all  reasonable  facilities  for  so 
doing  so  far  as  regards  so  much  of  the  balance  as  is  in  excess 
of  ten  pounds,  but  shall  be  under  no  obUgation  to  give  those 
facilities  while  the  ship  is  in  port  if  the  sum  will  become  payable 
before  the  ship  leaves  port,  or  otherwise  than  conditionally  on 
the  seaman  going  to  sea  in  the  ship. 

(2)  If  the  master  of  a  ship  fails  to  comply  with  the  provisions 
of  this  section,  he  shall  be  liable  on  summary  conviction  for  each 
offence  to  a  fine  not  exceeding  five  pounds. 

64.— (1)  Subsection  (1)  of  section  two  hundred  and  ten  of 
the  principal  Act  (which  provides  for  the  space  required  for 
each  seaman  or  apprentice  in  any  place  in  a  British  ship  occupied 
by  seamen  or  apprentices  and  appropriated  to  their  use)  shall 
be  construed  as  if  a  space  of  not  less  than  one  hundred  and 
twenty  cubic  feet  and  of  not  less  than  fifteen  superficial  feet 
measured  on  the  deck  or  floor  of  that  place  were  substituted  for 
a  space  of  not  less  than  seventy-two  cubic  feet  and  of  not  less 
than  twelve  superficial  feet  measured  on  the  deck  or  floor  of  that 
place. 

(2)  In  estimating  the  space  available  for  the  proper  accom- 
modation of  seamen  and  apprentices,  there  may  be  taken  into 
account  the  space  occupied  by  any  mess  rooms,  bath  rooms,  or 
washing  places  appropriated  exclusively  to  the  use  of  those 
seamen  and  apprentices,  so,  however,  that  the  space  in  any  place 
appropriated  to  the  use  of  seamen  or  apprentices  in  which  they 
sleep  is  not  less  than  seventy-two  cubic  feet  and  twelve  superficial 
feet  for  each  seaman  or  apprentice. 

(3)  Nothing  in  this  section  shall  affect — 

(a)  any  ship  registered  before  the  passing  of  this  Act  or  which 
was  in  course  of  construction  on  the  first  day  of  January 
nineteen  hundred  and  seven  ;  or 

(6)  any  ship  of  not  more  than  three  hundred  tons  burden  : 
or 

{c)  any  fishing  boat  within  the  meaning  of  Part  IV  of    the 
principal  Act, 
or  require  any  additional  space  to  be  given  in  the  case  of  places 
occupied  solely  by  lascars  and  appropriated  to  their  use. 

65. — (1)  Where  a  seaman  who  has  been  lawfully  engaged 
and  has  received  under  his  agreement  an  advance  note,  after 
negotiating  his  advance  note,  wilfully  or  through  misconduct  fails 
to  join  his  ship  or  deserts  therefrom  before  the  note  becomes 
payable,  he  shall,  on  summary  conviction,  be  liable  to  a  fine 
not  exceeding  five  pounds,  or,  at  the  discretion  of  the  court,  to 
imprisonment  for  not  exceeding  twenty-one  days,  but  nothing 
in  this  section  shall  take  away  or  limit  any  remedy  by  action 
or  by  summary  procedure  before  justices  which  any  person  would 
otherwise  have  in  respect  of  the  negotiation  of  the  advance  note, 
or  which  an  owner  or  master  would  otherwise  have  for  breach 
of  contract. 

(2)  Where  it  is  shown  to  the  satisfaction  of  the  superintendent 
that  a  seaman  lawfully  engaged  has  wilfully  or  through  miscon- 
duct failed  to  join  his  ship,  the  superintendent  shall  report  the 


matter  to  the  Board  of  Trade,  and  that  Board  may  direct  that 
any  of  the  seaman's  certificates  of  discharge  shall  be  withheld 
for  such  period  as  they  may  think  fit,  and,  while  a  seaman's 
certificate  of  discharge  is  so  withheld,  the  Registrar-General  of 
Shipping  and  Seamen,  and  any  other  person  having  the  custody 
of  the  necessary  documents,  may,  notwithstanding  anything  in 
the  Merchant  Shipping  Acts,  refuse  to  furnish  copies  of  any  of 
his  certificates  of  discharge  or  certified  extracts  of  any  particulars 
of  service  or  character. 

66.  Where,  on  any  investigation  or  inquiry  under  the  pro- 
visions of  Part  VI  of  the  principal  Act,  the  court  find  that  a 
shipping  casualty  has  been  caused  or  contributed  to  by  the  wrong- 
ful act  or  default  of  any  person,  and  an  application  for  re-hearing 
has  not  been  made  under  section  four  hundred  and  seventy-five  or 
section  four  hundred  and  seventy-eight  of  the  principal  Act,  or 
has  been  refused,  the  owner  of  the  ship,  or  any  other  person  who, 
having  an  interest  in  the  investigation  or  inquiry,  has  appeared 
at  the  hearing  and  is  affected  by  the  decision  of  the  court,  may 
appeal  from  that  decision  in  the  same  manner  and  subject  to  the 
same  conditions  in  and  subject  to  which  a  master  may  appeal 
under  those  sections  against  a  decision  with  respect  to  the 
cancelling  or  suspension  of  his  certificate. 

67. (1)  The  powers  of  a   naval   court   under   section   four 

hundred  and  eighty-three  of  the  principal  Act  (which  deals  with 
those  powers)  shall  include  a  power  to  send  an  offender  sentenced 
by  the  Court  to  imprisonment  either  to  the  United  Kingdom  or 
to  any  British  possession  to  which  his  Majesty  by  Order  in 
Council  has  applied  this  section,  as  appears  to  them  most  con- 
venient for  the  purpose  of  being  imprisoned,  and  the  court  may 
take  the  same  steps,  and  for  that  purpose  shall  have  the  same 
powers,  as  respects  the  orders  which  may  be  given  to  masters  of 
ships  as  a  consular  officer  has  for  the  purpose  of  sending  an 
offender  or  trial  under  section  six  hundred  and  eighty-nine  of 
the  principal  Act,  and  subsections  (2),  (4),  an^  (5)  of  that  section 
shall  apply  with  the  necessary  modification. 

(2)  Any  master  of  a  ship  to  whose  charge  an  offender  is 
committed  under  this  section  shall,  on  his  ship's  arrival  in  the 
United  Kingdom  or  in  a  British  possession,  as  the  case  may  be, 
give  the  offender  into  the  custody  of  some  police  officer  or 
constable,  and  the  offender  shall  be  dealt  with  as  if  he  had  been 
convicted  and  sentenced  to  imprisonment  by  a  court  of  competent 
jurisdiction  in  the  United  Kingdom  or  in  the  British  possession, 

as  the  case  may  be.  ,      ,  .         .- 

(3)  His  Majesty  may  by  Order  in  Council  apply  this  section 
to  any  British  possession  the  Legislature  of  which  consents  to 
that  application. 

68. (1)  Any  person  aggrieved  by  an  order  of  a  naval  court 

ordering  the  forfeiture  of  wages,  or  by  a  decision  of  a  naval  court 
of  a  question  as  to  wages,  fines,  or  forfeitures,  may  appeal  to  the 
High  Court  in  such  manner  and  subject  to  such  conditions  and 
provisions  as  may  be  provided  by  rules  of  court,  and  on  any  such 
appeal  the  High  Court  may  confirm,  quash,  or  vary  the  order  or 
decision  appealed  against  as  they  think  just. 

(2)  Subsection  (2)  of  section  four  hundred  and  eighty-three 
of  the  principal  Act  shall  not  have  effect  with  respect  to  any 
order  of  a  naval  court  which  is  quashed  on  an  appeal  under 
this  section,  and,  where  an  order  of  a  naval  court  is  varied  on 
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appeal,  shall  apply  as  if  the  order  as  so  varied  were  the  order 
originally  made  by  the  naval  court. 

69.  For  the  purpose  of  the  limitation  under  the  Merchant 
Shipping  Acts  of  the  liability  of  owners  of  ships,  docks,  or  canals, 
and  of  harbour  authorities  and  conservancy  authorities,  the 
tonnage  of  a  steamship  shall  be  her  registered  tonnage,  with  the 
addition  of  any  engine-room  space  deducted  for  the  purpose  of 
ascertaining  that  tonnage,  and  the  words  "  registered  tonnage 
"  with  the  addition  of  any  engine-room  space  deducted  for  the 
"  purpose  of  ascertaining  that  tonnage  "  shall  accordingly  be 
substituted  in  paragraph  (a)  of  subsection  (2)  of  section  five 
hundred  and  three  of  the  principal  Act  for  "  gross  tonnage  without 
deduction  on  account  of  engine-room." 

70.  The  proviso  to  section  one  of  the  Merchant  Shipping 
(Liability  of  Shipowners)  Act,  1898,  shall  cease  to  have  effect, 
but  that  section  shall  not  be  construed  so  as  to  extend  section 
five  hundred  and  two  of  the  principal  Act  to  the  owners  of  any 
ship,  or  any  share  therein,  after  the  ship  has  become  a  foreign 
ship. 

71.  Sections  five  hundred  and  two  to  five  hundred  and  nine 
of  the  principal  Act  shall  be  read  so  that  the  word  "  owner  "  shall 
be  deemed  to  include  any  charterer  to  whom  the  ship  is 
demised. 

72.  Section  five  hundred  and  eighteen  of  the  principal  Act 
shall  apply  to  wreck  found  or  taken  possession  of  outside  the 
limits  of  the  United  Kingdom,  and  brought  within  the  limits 
of  the  United  Kingdom,  as  it  applies  to  wreck  found  or  taken 
possession  of  within  the  limits  of  the  United  Kingdom. 

73.  After  the  date  of  the  passing  of  this  Act  a  pilotage  certifi- 
cate shall  not  be  granted  to  the  master  or  mate  of  a  ship  unless 
he  is  a  British  subject,  but  nothing  in  this  section  shall  affect 
the  renewal  of  a  pilotage  certificate  granted  before  the  first 
day  of  June  nineteen  hundred  and  six  to  a  master  or  mate  who 
is  not  a  British  subject. 

A  pilotage  certificate  includes  not  only  a  certificate  which 
may  be  granted  under  sections  five  hundred  and  ninety-nine  and 
six  hundred  of  the  principal  Act,  but  also  the  certificate  which 
may  be  granted  under  section  six  hundred  and  four  of  that 
Act. 

74. — (1)  In  the  United  Kingdom,  all  superintendents,  deputies, 
clerks,  and  servants  in  mercantile  marine  ofl&ces  shall  be  appointed 
and  removable  by  the  Board  of  Trade,  and  all  superintendents, 
whether  appointed  before  or  after  the  commencement  of  this 
Act,  shall,  in  carrying  into  effect  the  provisions  of  the  Merchant 
Shipping  Acts,  be  subject  to  the  control  of,  and  obey  directions 
given  by,  the  Board  of  Trade,  except  as  respects  any  matter 
which,  under  those  Acts  or  any  Order  in  Council  made  thereunder, 
is  subject  to  the  control  of  any  other  Government  Department, 
and  the  power  of  removal  by  this  section  conferred  on  the  Board 
of  Trade  shall  be  exerciseable  by  the  Board  as  respects  superin- 
tendents, deputies,  clerks,  and  servants  appointed  before  the 
commencement  of  this  Act. 

(2)  In  subsection  (1)  of  section  two  hundred  and  forty-four 
of  the  principal  Act  the  words  "  such  of  the  provisions  of  this 
Act  as  relate  to  their  powers  and  duties  "  shall  be  subtituted  for 
the  words  "  this  Act." 
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75.— (1)  Any  person  appointed  to  be  a  surveyor  of  ships  A.D^j9o6. 
under  section  seven  hundred  and  twenty-four  of  the  principal   substitution 
Act  may  be  appointed  either  as  a  ship  surveyor  or  as  an  engineer  of  ship  sur- 
surveyor,  or  as  both,  and  any  reference  in  that  section  or  in  any 
other  section  of  the  principal  Act  to  a  shipwright  surveyor  shall 
be  construed  as  a  reference  to  a  ship  surveyor. 

(2)  Any  surveyor  of  ships  who  before  the  passing  of  this 
Act  has  been  appointed  as  a  shipwright  surveyor,  or  both  as  a 
shipwright  surveyor  and  an  engineer  surveyor,  shall  be  deemed 
to  have  been  appointed  as  a  ship  surveyor,  or  both  as  a  ship 
surveyor  and  an  engineer  surveyor,  as  the  case  may  be. 

(3)  The  surveys  required  to  be  made  under  section  two  hundred 
and  seventy-two  of  the  principal  Act  by  a  ship  surveyor  and 
bv  an  engineer  surveyor  may  be  made  by  the  same  person  it 
that  person  has  been  appointed  both  as  a  ship  surveyor  and 
as  an  engineer  surveyor,  and  that  section  shall  be  construed 

^^^4?  Tlfe^Board  of  Trade  may.  under  subsection  (2)  of  section 
seven  hundred  and  twenty-four  of  the  principal  Act,  in  addition 
to  appointing  a  surveyor-general  of  ships.  apix)int  such  other 
principal  officers  in  connection  with  the  survey  of  ships  and  other 
matters  incidental  thereto,  as  the  Board  think  fit. 

76._(1)  The  master  of  every  ship,  whether  a  British  or 
foreign  ship,  which  carries  any  passenger  to  a  place  in  the  United 
Kingdom  from  any  place  out  of  the  United  Kingdom  or  froni 
any  place  in  the  United  Kingdom  to  any  place  out  of  the  Umted 
Kingdom,  shall  furnish  to  such  person  and  m  such  manner  as 
the  Board  of  Trade  direct  a  return  giving  the  total  number  ot 
any  passengers  so  carried,  distinguishing,  if  so  durected  by  the 
Board  the  total  number  of  any  class  of  passengers  so  carried, 
and  giving,  if  the  Board  of  Trade  so  direct,  such  particulars 
with  respect  to  passengers  as  may  be  for  the  tmie  being  requured 

by  the  Board.  ,  ^,       ,  .        ... 

(2)  Any  passenger  shall  furnish  the  master  of  the  ship  with 
any  information  required  by  him  for  the  purpose  of  the  return. 

(3)  If  the  Master  of  a  ship  fails  to  make  a  return  as  requu-ed 
by  this  section,  or  makes  a  false  return,  and  if  any  passenger 
refuses  to  give  any  information  required  by  the  master  of  the 
ship  for  the  purpose  of  the  return  required  by  this  section,  or 
gives  any  false  information  for  the  purpose,  the  master  or 
passenger  shall  be  liable  for  each  offence  on  summary  conviction 
to  a  fine  not  exceeding  twenty  pounds. 

77  _(i)  The  master  of  every  ship  which  carries  any  cattle- 
men to  any  port  in  the  United  Kingdom  from  any  port  out  of 
the  United  Kingdom  shall  furnish  to  such  person  and  m  such 
manner  as  the  Secretary  of  State  directs  a  return  giving  such 
particulars  with  respect  to  any  cattlemen  so  carried  as  may  be 
required  for  the  time  being  by  order  of  the  Secretary  of  State, 
and  every  such  cattleman  shall  furnish  the  master  of  the  ship 
with  any  information  required  by  him  for  the  purpose  of  the 
return. 

(2)  If  the  master  of  a  ship  fails  to  make  the  return  required 
by  this  section,  or  makes  a  false  return,  he  shall  be  hable  on 
summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds, 
and  if  any  cattleman  refuses  to  give  information  requu-ed  by  the 
master  for  the  purpose  of  the  return  under  this  section  or  gives 
any  false  information  for  the  purpose,  he  shall  be  liable  on 
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summary  conviction  to  imprisonment  with  hard  labour  for  a  term 
not  exceeding  three  months. 

(3)  For  the  purpose  of  this  section  the  expression  "  cattleman  " 
means  any  person  who  is  engaged  or  employed  to  attend  during 
the  voyage  of  the  ship  on  any  cattle  carried  therein  as  cargo. 

78. — (1)  The  Board  of  Trade  may,  if  they  think  fit,  and  upon 
such  conditions  (if  any)  as  they  think  fit  to  impose,  exempt  any 
ship  from  any  specified  requirement  contained  in,  or  prescribed 
in  pursuance  of,  the  Merchant  Shipping  Acts,  or  dispense  with 
the  observance  of  any  such  requirement  in  the  case  of  any  ship, 
if  they  are  satisfied  that  that  requirement  has  been  substantially 
complied  with  in  the  case  of  that  ship,  or  that  compliance  with 
the  requirement  is  unnecessary  in  the  circumstances  of  the  case, 
and  that  the  action  taken  or  provision  made  as  respects  the 
subject-matter  of  the  requirement  in  the  case  of  the  ship  is  as 
effective  as,  or  more  effective  than,  actual  compliance  with  the 
requirement. 

(2)  The  Board  of  Trade  shall  annually  lay  before  both  Houses 
of  Parliament  a  special  report  stating  the  cases  in  which  they 
have  exercised  their  powers  under  this  section?  during  the 
preceding  year,  and  the  grounds  upon  which  they  have  acted  in 
each  case. 

79. — (1)  The  Board  of  Trade  may,  if  they  think  fit,  appoint 
committees  for  the  purpose  of  advising  them  when  considering 
the  making  or  alteration  of  any  rules,  regulations,  or  scales  for 
the  purpose  of  the  Merchant  Shipping  Acts,  consisting  of  such 
persons  as  they  may  appoint  representing  the  interests  principally 
affected,  or  having  special  knowledge  of  the  subject  matter. 

(2)  There  shall  be  paid  to  the  members  of  any^such  com- 
mittee, out  of  moneys  provided  by  Parliament,  such  travelling 
and  other  allowances  as  the  Board  of  Trade  fix  with  the  consent 
of  the  Treasury. 

(3)  Committees  may  be  appointed  under  this  section  to  advise 
the  Board  of  Trade  specially  as  regards  any  special  rules,  regula- 
tions, or  scales,  or  generally  as  regards  any  class  or  classes  of 
rules,  regulations,  or  scales  which  the  Board  may  assign  to  them. 

80. — (1)  His  Majesty  may  by  Order  in  Council  make  regula- 
tions with  respect  to  the  manner  in  which  Government  ships 
may  be  registered  as  British  ships  for  the  purpose  of  the  Merchant 
Shipping  Acts,  and  those  Acts,  subject  to  any  exceptions  and 
modifications  which  may  be  made  by  Order  in  Council,  either 
generally  or  as  respects  any  special  class  of  Government  ships, 
shall  apply  to  Government  ships  registered  in  accordance  with 
those  regulations  as  if  they  were  registered  in  manner  provided 
by  those  Acts. 

(2)  Nothing  in  this  Act  shall  affect  the  powers  of  the  Legis- 
lature of  any  British  possession  to  regulate  any  Government 
ships  under  the  control  of  the  Government  of  that  possession. 

(3)  In  this  section  the  expression  "  Government  ships  "  means 
ships  not  forming  part  of  His  Majesty's  Navy  which  belong 
to  His  Majesty,  or  are  held  by  any  person  on  behalf  of  or  for  the 
benefit  of  the  Crown,  and  for  that  reason  cannot  be  registered 
under  the  principal  Act. 

81. — (1)  Sections  four  hundred  and  thirteen  to  four  hundred 
and  sixteen  of  the  principal  Act  (which  relate  to  certificates  of 
skippers  and  second  hands  on  trawlers)  shall  apply  to  fishing  boats 
being  trawlers  of  twenty-five  tons  tonnage  and  upwards  going  to 
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sea  from  any  port  of  Scotland  in  like  manner  as  they  apply  to  such  A.DJ906. 
fishing  boats  going  to  sea  from  any  port  of  England  or  Ireland, 
except  that  in  section  four  hundred  and  fifteen  the  date  of  the 
commencement  of  this  Act  shall  be  substituted  for  the  dates 
mentioned  in  that  section,  and  Part  IV  of  the  principal  Act  shaU 
be  construed  accordingly. 

(2)  The  sections  aforesaid  as  hereby  applied  to  Scotland  shaU, 
notwithstanding  anything  contained  in  Part  JV  of  the  principal 
Act  be  deemed  to  be  portions  or  provisions  of  Part  IV  referred 
to  in  section  three  hundred  and  sixty  nine  of  the  principal  Act 
(conferring  power  on  the  Board  of  Trade  to  make  exempting  or 
extending  orders),  and  that  section  (with  the  substitution  of  the 
Edinburgh  Gazette  for  the  London  Gazette)  and  Part  IV  shall  be 
construed  accordingly  :  Provided  that  any  Order  to  be  published 
in  the  Edinbugh  Gazette  under  that  section  shall  be  subject  to  the 
consent  of  the  Secretary  for  Scotland. 

82.  The  principal  Act  in  its  application  to  Scotland,  is  amended  ^^^^ 
as  follows —  in  Scotland. 

(1)  Subsection  one  of  section  two  hundred  and  thirty-seven  of 

the  principal  Act  is  hereby  amended  by  the  addition  . 
thereto  of  the  following  words  :  "  And  such  person  found 
on  board  without  consent  as  aforesaid  may  be  taken 
before  any  sheriff  or  justice  of  the  peace  without  warrant 
and  such  sheriff  or  justice  may  summarily  hear  the  case, 
and,  on  proof  of  the  offence,  convict  such  offender  as 
aforesaid." 

(2)  The  provisions  of  section  six  hundred  and  eighty  of  the 

principal  Act  shall  apply  to  Scotland. 

(3)  Section  seven  hundred  and  two  of  the  principal  Act  shall 

be  amended  by  the  deletion  of  the  words  "by  criminal 
"libel  at  the  instance  of  the  procurator  fiscal  of  tne 
"  county  before  the  sheriff,"  and  every  offence  referred 
to  in  section  seven  hundred  and  two  of  the  principal  Act 
may  be  prosecuted  by  indictment. 

(4)  The  words  "  or  misdemeanors  "  in  section  seven  hundred 

and  three  of  the  principal  Act  are  hereby  repealed. 
83.  Section  seven  hundred  and  forty-four  of  the  principal 
Act  (which  relates  to  the  application  of  that  Act  to  certain 
fishing  vessels)  shall  not  apply  to  ships  engaged  in  the  whale 
fisheries  off  the  coast  of  Scotland  and  registered  at  ports  m  Scot- 
land, and  accordingly  there  shaU  be  added  a*  tbe^f^i^^^,  ^^.f^ 
section  the  words  "  and  of  ships  engaged  in  t^^®  whale  fisheries 
"  off  the  coast  of  Scotland  and  registered  at  ports  in  Scotland. 


i 


Amendmoit 
of  section 

744  oi 

57  &  58  Vict. 

c.  60,  as 

respects 
Scottish 
whalers. 


Part  VI 
Supplemental 

84.— (1)  In  this  Act  the  expression  "  principal  Act "  jneans 
the  Merchant  Shipping  Act,  1894,  and  the  expression  Merchant 
Shipping  Acts  "  means  the  Merchant  Shipping  Acts,  1894  to 
1900,  and  this  Act. 

(2)  Any  reference  in  this  Act  to  any  provision  of  the  Merchant 
Shipping  Acts.  1894  to  1900.  which  has  been  amended  by  any 
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subsequent  Act  or  is  amended  by  this  Act,  shall  be  construed  as  a 
reference  to  the  provision  as  so  amended. 

85.  The  enactments  mentioned  in  the  Second  Schedule  to 
this  Act  are  hereby  repealed  to  the  extent  specified  in  the  third 
column  of  that  Schedule. 

86. — (1)  This  Act  may  be  cited  as  the  Merchant  Shipping 
Act,  1906,  and  shall  be  construed  as  one  with  the  principal  Act, 
and  the  Merchant  Shipping  Acts,  1894  to  1900,  and  this  Act  may 
be  cited  together  as  the  Merchant  Shipping  Acts,  1894  to  1906. 

(2)  This  Act  shall,  save  as  otherwise  expressly  provided, 
come  into  operation  on  the  first  day  of  June  nineteen  hundred 
and  seven. 
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A.D.  1906.  Conditions  and  Exceptions  in  appIying  Scale 

1.  The  issue  of  provisions  for  which  a  total  weekly,  and  no 
daily,  amount  is  given  in  the  above  scale  shall  be  reasonably 
distributed  throughout  the  week. 

2.  The  issue  of  soft  bread  under  the  scale  shall  not  be  required — 

(a)  in  a  ship  of  less  than  one  thousand  tons  gross  registered 

tonnage  ;   or 
(6)  if  rough  weather  renders  the  making  of  the  bread  imprac- 
ticable ;  or 
(c)  in  any  ship  until  the  date  of  the  first  agreement  with  the 
crew  entered  into  after  the  first  day  of  January  nineteen 
hundred  and  eight ; 
but  where  soft  bread  is  not  issued,  an  equivalent  amount  of  biscuit 
shall  be  issued  instead. 

3.  An  equal  quantity  of  fish,  up  to  an  amount  not  exceeding 
three-quarters  of  a  pound  in  any  one  week,  may  be  substituted 
for  preserved  meat  under  the  above  scale. 

The  fish  issued,  whether  under  the  scale  or  as  a  substitute, 
must  be  fresh  fish,  dried  fish,  or  canned  salmon  or  canned 
herrings. 

4.  Within  the  tropics,  a  pound  and  a  half  of  preserved  meat  or 
three  pounds  of  fresh  meat  may  be  substituted  for  two  pounds 
of  salt  pork. 

5.  Fresh  potatoes  must  be  issued  for  at  least  the  first  eight 
weeks  of  the  voyage  in  the  case  of  every  ship  leaving  a  port 
within  the  home  trade  limits  at  any  time  between  the  last  day 
of  September  and  the  first  day  of  May,  and  at  any  other  time 
when  they  can  be  procured  at  a  reasonable  cost. 

When  fresh  potatoes  are  not  so  issued,  an  equal  amount  of 
yams,  or  vegetables  preserved  in  tins,  or  an  equivalent  amount  of 
dried  or  compressed  potatoes  or  dried  or  compressed  vegetables 
in  the  proportion  of  one  pound  to  six  pounds  of  fresh  potatoes, 
must  be  issued  in  their  place. 

6.  Fresh  vegetables,  or  vegetables  preserved  in  tins,  may  at 
any  time  be  substituted  for  dried  or  compressed  vegetables  in 
the  proportion  of  half  a  pound  of  fresh  vegetables,  or  vegetables 
preserved  in  tins,  to  one  ounce  of  dried  or  compressed  vegetables. 

7.  A  mixture  of  coffee  and  chicory  containing  not  less  than 
seventy-five  per  cent,  of  coffee  may  at  any  time  be  substituted 
for  coffee  in  the  proportion  of  five  ounces  of  the  mixture  to  four 
ounces  of  coffee. 

8.  The  dried  fruit  issued  under  the  above  scale  must  be  raisins, 
sultanas,  currants,  figs,  or  prunes. 

9.  The  onions  to  be  issued  under  the  above  scale  must  be  fresh 
onions  when  in  season  ;  and,  when  fresh  onions  are  not  in  season, 
an  equal  amount  of  onions  or  vegetables  preserved  in  tins,  or 
an  equivalent  amount  of  dried  or  compressed  onions  or  vegetables 
in  the  proportion  of  one  ounce  to  half  a  pound  of  fresh  onions 
must  be  issued. 

10.  In  port — 

{a)  soft  bread  shall  be  issued  in  lieu  of  biscuit ;  and 

(b)  when  procurable  at  a  reasonable  cost,  a  pound  and  a  half 

of  fresh  meat  and  half  a  pound  of  fresh  vegetables  shall 
be  issued  daily,  and,  when  fresh  meat  and  fresh  vegetables 
are  so  issued,  salt  and  preserved  meat  and  dried  or  com- 
pressed vegetables  need  not  be  issued. 
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11.  The  stokehold  hands  are  to  receive  sufficient  oatmeal  and  A.D^j9o6. 
one  quart  of  water  extra  daily  while  under  steam. 

Substitutes  and  Equivalents — not  to  be  used  without 

Reasonable  Cause 


Fresh  meat 
Salt  meat 
Preserved  meat 

Coffee  . . 
Cocoa  . . 
Tea 

Floor  . . 
Biscuit  . . 
Rice 

Split  peas 
Flour     . . 
Calavances  or  haricot 
Rice 

Marmalade 
Jam 
Butter  .. 

Mustard 
Curry  powder 


beans 


Hlb.] 
1     .. 


ioz.) 

i..  ) 

1    lb. 

1 

1 


To  be  considered  equal. 


To  be  considered  equal. 


To  be  considered  equal. 


|RJ*]   To  be  considered  equal 
f  Z.'  !•  when  issued  with  meat 


rations. 


1    lb.") 

1     „  V  To  be  considered  equal. 

•  *  I  To  be  considered  equal. 
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SECOND  SCHEDULE 


Enactments  Repealed 


Session  and 
Chapter. 


Short  Title. 


Extent  of  Repeal. 


57  &  58  Vict. 
c.  60. 


The  Merchant  Shipping 
Act,  1894. 


lit 


61  &  62  Vict 
c  14. 


6z 


&  62  Vict4 
C.44. 


The  Merchant  Shipping 
(Liability  of  Shipown- 
ers) Act,  1898. 

The   Merchant  Shipping 
(Mercantile  Marine 
Fund)  Act,  I  8  98. 


Subsection  (2)  of  section  fbrty^eig^t, 
paragraph  {b)  of  subsection  (i)  of 
section    ninety-two,    section    one 
hundred  and  forty-four. 
Sections  one  hundred  and  eighty-six 
to  one  himdred  and  ninetv-three ; 
sections   two  hundred  and  seven 
two  hundred  and  eight,  and  two 
hundred  and  thirty-five. 
In  subsection  (2)  of  section  two  hun- 
dred and  forty-six  the  words  "  jmd 
"  appoint  and  remove  the  superin- 
"  tendents,    deputies,    clerks,    and 
"servants,"  and  in  paragraph  (a) 
of  that  subsection  the  words  "  the 
"  number  of  persons  to  be  so  "  ap- 
"  pointed  and  the  amount  of  their 
"  salaries  and  wages,  and  "  andfthe 
word  "  other  "  ;  and  paragraph  (c) 
of  that  subsection  ;  and  in  paraigraph 
(d)  of  that  subsection  the  words  "and 
"  all  persons  and  ofifices  so  appointed 
"  shaJl  be  subject  to  the  immediate 
"  control  of  the  Board  of  Trade  and 
"  not  of  the  local  marine  board  of 
"  the  port  "  ;  and  in  subsection  (3) 
of  the  same  section  the  words  "  and 
"  appoint  and  remove  all  the  requis- 
"  ite     superintendents,     deputies, 
"  clerks,  and  servants." 
In   section   two  hundred   and  sixty 
seven  the  words  "  and  every  foreign 
"  steamship     carrying     passengers 
"between    places    in    the    United 
"  Kingdom." 
Paragraph  (3)  of  section  two  hundred 

and  sixty-eight. 
Section  two  hundred  and  ninety-one. 
Section  two  hundred  and  ninety-nine. 
Paragraph  (i)  of  section  three  hundred 
and   twenty-eight;    section   three 
hundred  and  fifty-three ;  and  sub- 
section (i)  of  section  four  hundred 
and  thirteen  the  words  "  of  England 
or  Ireland." 
Section  four  hundred  and  fifty-one  as 

from  the  passing  of  this  Act. 
In  section  four  hundred  and  sixty-two, 
the  words  "  has  taken  on  board  all 
"or  any  part  of  her  cargo,"  and 
"  the  word  and "  where  it  next 
occurs,  and  the  words  "whilst  at 
that  port " ;  in  paragraph  (a)  of 
subsection  (2)  of  section  five  hun- 
dred and  three  the  words  "  gross 
"  tonnage  without  deduction  on 
"  account  of  engine  room." 
The  Tenth,  Eleventh,  Twelfth,  Thir- 
teenth, and  Fourteenth  Schedules 
as  from  the  dates  on  which  regula- 
tions, scales,  conditions,  and  forms 
are  prescribed  by  the  Board  of 
Trade  in  substitution  for  those 
Schedules  respectively. 

Section  one,  from  "  provided,"  to  the 
end  of  the  section. 


Section  four. 


i 
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CHAPTER   52 


[Ch.  52.] 


Restriction 
on  deduction 
for  space 
occupied  by 
propelling 
power. 

57  &  58  Vict, 
c.  60. 


An  Act  to  amend  section  seventy-eight  of  the  Merchant  Shipping   A.D.  1907. 

Act,  1894,  with  respect  to  the  deduction  of  the  space  occupied       

by  propelling  power  in  ascertaining  the  tonnage  of  a  ship. 

[28th  August  1907.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows — 

1.  The  deduction  under  section  seventy-eight  of  the  Merchant 
Shipping  Act,  1894  (in  this  Act  referred  to  as  "  the  principal 
Act  "),  for  the  space  occupied  by  the  propelling  power  of  a  ship 
shall  not  in  any  case  exceed  fifty-five  per  cent,  of  that  portion 
of  the  tonnage  of  the  ship  which  remains  after  deducting 
from  the  gross  tonnage  any  deductions  allowed  under  section 
seventy  nine  of  the  principal  Act :   Provided  that — 

(a)  This  section  shall  not  apply  to  steam  ships  constructed  for 
the  purpose  of  towing  vessels  so  long  as  they  are  exclu- 
sively employed  as  tugs,  but  if  and  when  employed  for 
the  carriage  of  passengers,  cargoes,  or  stores,  or  using 
graving  docks  or  dry  docks  or  places  provided  for  the 
repairing  of  vessels  the  register  tonnage  on  which  dues 
based  on  register  tonnage  may  be  levied  by  any  harbour 
or  dock  authority  shall  be  ascertained  in  manner  provided 
by  the  Merchant  Shipping  Acts,  1894  to  1906,  as  amended 
by  this  Act ;  and 

(6)  This  section  shall  not  come  into  operation  until  the  first 
day  of  January  nineteen  hundred  and  fourteen  in  the 
case  of  the  following  ships  (in  this  Act  referred  to  as 
existing  ships),  namely,  ships  constructed,  or  the  con- 
struction of  which  has  been  commenced,  before  the  first 
day  of  May  nineteen  hundred  and  seven,  and  ships  a 
contract  for  the  construction  of  which  has  been  made 
before  the  first  day  of  May  nineteen  hundred  and  seven, 
though  the  construction  has  not  actually  commenced 
before  that  date. 

2.  Nothing  in  this  Act  shall  affect  any  power  which  any  dock 
or  harbour  authority  have  under  any  Act  or  Order  confirmed  by 
Parliament  or  having  the  effect  of  an  Act  of  Parliament  to  charge 
tonnage  rates,  dues,  or  charges  otherwise  than  on  registered  or 
register  tonnage. 

3. — (1)  Where,  in  ascertaining  the  tonnage  of  an  existing  ship, 
a  deduction  has  been  made  for  the  space  occupied  by  the  propelling 
power  of  the  ship  greater  than  the  maximum  deduction  allowed 
under  this  Act,  the  tonnage  of  the  ship  shall,  before  the  date 
on  which  this  Act  comes  into  operation  as  respects  that  ship, 
be  recalculated  on  the  basis  of  allowing  the  maximum  deduction 
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under  this  Act  instead  of  that  previously  allowed,  and  the 
necessary  alteration  of  the  particulars  and  certificate  of  the 
registry  of  the  ship  shall  be  made  and  shall  take  effect  on  that 
date. 

(2)  The  registrar  of  every  port  of  registry  shall  make  any 
alteration  in  the  particular  of  the  registry  of  any  ship  registered 
at  that  port,  which  is  required  for  the  purposes  of  this  section, 
and  shall  send  notice  of  the  alteration  so  made  to  the  managing 
owner  of  the  ship. 

(3)  The  managing  owner  of  the  ship,  on  the  receipt  of  any 
such  notice  of  alteration,  shall  forthwith  transmit  the  notice  to  the 
master  of  the  ship,  and  the  master  of  the  ship  on  receipt  of  the 
notice  shall  produce  it  to  the  registrar  of  the  port  at  which  the 
ship  is  when  the  notice  is  received,  if  that  port  is  a  port  having 
a  registrar,  and  if  not  to  the  registrar  of  the  first  port  having  a 
registrar  at  which  the  ship  arrives  after  the  notice  is  received, 
and  the  registrar  shall  alter  the  certificate  of  registry  of  the  ship 
in  accordance  with  the  notice. 

(4)  If  the  managing  owner  or  master  of  a  ship  fails  to  comply 
with  the  provisions  of  this  section,  the  managing  owner  or  master, 
as  the  case  may  be,  shall  be  liable  on  summary  conviction,  in 
respect  of  each  offence,  to  a  fine  not  exceeding  fifty  pounds. 

(5)  The  expression  "  managing  owner  "  in  this  section  includes 
any  person  registered  under  section  fifty-nine  of  the  principal  Act 
in  cases  where  there  is  no  managing  owner. 

4.  This  Act  may  be  cited  as  the  Merchant  Shipping  Act, 
1907,  and  shall  be  construed  as  one  with  the  principal  Act,  and 
the  Merchant  Shipping  Acts,  1894  to  1906,  and  this  Act  may  be 
cited  together  as  the  Merchant  Shipping  Acts,  1894  to  1907. 


[9  Edw.  7.] 
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Marine  Insurance  {Gambling 
Policies)  Act,  1909 

CHAPTER   12 


LCh.  12] 


A.D.  1909 


Prohibition 


An  Act  to  prohibit  Gambling  on  Loss  by  Maritime  Perils. 

[20th  October  1909.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows — 

1.— (1)  If—  .      .  .^,      ^  ..^^ ^^ 

la)  any  person  effects  a  contract  of  manne  msurance  without  of  gambling 
having  any  bona  fide  interest,  direct  or  indirect     either  o^J^^^J 
m  the  safe  arrival  of  the  ship  in  relation  to  which  the  ^^^^ 
contract  is  made  or  in  the  safety  or  preservation  of  the 
subject-matter  insured,   or  a  bona  fide  expectation  of 
acquiring  such  an  interest ;   or  ,        1,  • 

(b)  any  person  in  the  employment  of  the  owner  of  a  ship, 
not  being  a  part  owner  of  the  ship,  effects  a  contract  ot 
marine  insurance  in  relation  to  the  ship,  and  the  contract 
is  made  "  interest  or  no  interest "  or  "  without  further 
proof  of  interest  than  the  poUcy  itself,"  or  "without 
benefit  of  salvage  to  the  insurer,"  or  subject  to  any  other 
like  term, 
the  contract  shall  be  deemed  to  be  a  contract  by  way  of  gamb- 
ling on  loss  by  maritime  perils,  and  the  person  effecting  it  shall 
be  guilty  of  an  offence,  and  shall  be  Uable,  on  summary  con- 
viction, to  imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  six  months  or  to  a  fine  not  exceeding  one 
hundred  pounds,  and  in  either  case  to  forfeit  to  the  Crown  any 
money  he  may  receive  under  the  contract. 

(2)  Any  broker  or  other  person  through  whom,  and  any 
insurer  with  whom,  any  such  contract  is  effected  shall  be  guilty 
of  an  offence  and  hable  on  summary  conviction  to  the  Uke 
penalties  if  he  acted  knowing  that  the  contract  was  by  way 
of  gambling  on  loss  by  maritime  perils  within  the  meaning  of 

this  Act.  J       -1.     i 

(3)  Proceedings  under  this  Act  shall  not  be  mstituted  without 
the  consent  in  England  of  the  Attorney-General,  in  Scotland 
of  the  Lord  Advocate,  and  in  Ireland  of  the  Attorney-General 
for  Ireland. 

(4)  Proceedings  shall  not  be  instituted  under  this  Act  agamst 
a  person  (other  than  a  person  in  the  employment  of  the  owner 
of  the  sliip  in  relation  to  which  the  contract  was  made)  alleged 
to  have  effected  a  contract  by  way  of  gambling  on  loss  by 
maritime  perils  until  an  opportunity  has  been  afforded  him  of 
showing  that  the  contract  was  not  such  a  contract  as  aforesaid, 
and  any  information  given  by  that  person  for  that  purpose  shall 
not  be  admissible  in  evidence  against  him  in  any  prosecution 
under  this  Act. 

(5)  If  proceedings  under  this  Act  are  taken  against  any 
person  (other  than  a  person  in  the  employment  of  the  owner 
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of  the  ship  in  relation  to  which  the  contract  -was  made)  for 
effecting  such  a  contract,  and  the  contract  was  made  "  interest 
or  no  interest,"  or  "  without  further  proof  of  interest  than  the 
policy  itself,"  or  "  without  benefit  of  salvage  to  the  insurer," 
or  subject  to  any  other  hke  term,  the  contract  shall  be  deemed 
to  be  a  contract  by  way  of  gambling  on  loss  by  maritime  perils 
unless  the  contrary  is  proved. 

(6)  For  the  purpose  of  giving  jurisdiction  under  this  Act, 
every  offence  shall  be  deemed  to  have  been  committed  either  in 
the  place  in  which  the  same  actually  was  committed  or  in  any 
place  in  which  the  offender  may  be. 

(7)  Any  person  aggrieved  by  an  order  or  decision  of  a  court 
of  summary  jurisdiction  under  this  Act,  may  appeal  to  quarter 
sessions. 

(8)  For  the  purposes  of  this  Act  the  expression  "  owner  " 
includes  charterer, 

(9)  Subsection  (7)  of  this  section  shall  not  apply  to  Scotland. 

2.  This  Act  may  be  cited  as  the  Marine  Insurance  (Gambling 
Policies)  Act,  1909,  and  the  Marine  Insurance  Act,  1906,  and  this 
Act  may  be  cited  together  as  the  Marine  Insurance  Acts,  1906 
and  1909. 


Application 
of  Act  to 
Seamen. 


APPENDIX  V 

[6  Edw.  7.]      Workmen's  Compensation  Act,  1906         [Ch.  58.   A.DJ906. 

S  7.— (1)  This  Act  shall  apply  to  masters,  seamen  and 
apprentices  to  the  sea  service  and  apprentices  in  the  sea-fishmg 
service,  provided  that  such  persons  are  workmen  withm  the 
meaning  of  this  Act,  and  are  members  of  the  crew  of  any  ship 
registered  in  the  United  Kingdom,  or  of  any  other  British 
ship  or  vessel  of  which  the  owner,  or  (if  there  is  more  than  one 
owner)  the  managing  owner,  or  manager  resides  or  l^as  his 
principal  place  of  business  in  the  United  Kingdom  subiect  to 
the  following  modifications — 

(a)  The  notice  of  accident  and  the  claim  for  compensation 

may,  except  where  the  person  injured  is  the  master,  be 
served  on  the  master  of  the  ship  as  if  he  were  the  em- 
ployer, but  where  the  accident  happened  and  the  mcapa- 
city  commenced  on  board  the  ship  it  shall  not  be  necessary 
to  give  any  notice  of  the  accident. 

(b)  In  the  case  of  the  death  of  the  master,  seaman,  or  appren- 

tice the  claim  for  compensation  shall  be  made  within  six 
months  after  news  of  the  death  has  been  received  by 

the  claimant :  ^       •     j- 

Ic)  Where  an  injured  master,  seaman,  or  apprentice  is  dis- 
charged or  left  behind  in  a  British  possession  or  m  a 
foreign  country,  depositions  respecting  the  circumstances 
and  nature  of  the  injury  may  be  taken  by  any  judge  or 
magistrate  in  the  British  possession,  and  by  any  British 
consular  officer  in  the  foreign  country,  and  if  so  taken 
shall  be  transmitted  by  the  person  by  whom  they  are 
taken  to  the  Board  of  Trade,  and  such  depositions  or 
certified  copies  thereof  shall  in  any  proceedings  for 
enforcing  the  claim  be  admissible  in  evidence  as  provided 
by  sections  six  hundred  and  ninety  one  and  six  hundred 
and  ninety  five  of  the  Merchant  Shipping  Act,  1894, 
and  those  sections  shall  apply  siccordingly. 

(d)  In  the  case  of  the  death  of  a  master,  seaman,  or  apprenface, 

leaving  no  dependants,  no  compensation  shall  be  payable, 
if  the  owner  of  the  ship  is  under  the  Merchant  Shippmg 
Act,  1894,  hable  to  pay  the  expenses  of  burial. 

(e)  The  weekly  payment  shall  not  be  payable  m  respect  of 

the  period  during  which  the  owner  of  the  ship  is,  under 
the  Merchant  Shipping  Act,  1894,  as  amended  by  ^y 
subsequent  enactment,  or  otherwise,  liable  to  defray  the 
expenses  of  maintenance  of  the  injured  master,  seaman, 
or  apprentice. 
If)  Any  sum  payable  by  way  of  compensation  by  the  owner 
of  a  ship  under  this  Act  shall  be  paid  in  full  notwith- 
standing anything  in  section  five  hundred  and  three 
of  the  Merchant  Shipping  Act,  1894,  (which  relates  to 
the  limitation  of  a  shipowner's  liability  in  certain  cases 
of  loss  of  life,  injury,  or  damage),  but  the  Umitation  on 
the  owner's  liabiUty  imposed  by  that  section  shall  apply 
to  the  amount  recoverable  by  way  of  indemnity,  under 
the  section  of  this  Act  relating  to  remedies  both  agamst 
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employer  and  stranger,  as  if  the  indemnity  were  damages 
for  loss  of  life  or  personal  injury. 

{g)  Subsections  (2)  and  (3)  of  section  one  hundred  and  seventy- 
four  of  the  Merchant  Shipping  Act,  1894  (which  relates 
to  the  recovery  of  wages  of  seamen  lost  with  their  ship), 
shall  apply  as  respects  proceedings  for  the  recovery  of 
compensation  by  dependants  of  masters,  seamen,  and 
apprentices  lost  with  their  ship  as  they  apply  with 
respect  to  proceedings  for  the  recovery  of  wages  due  to 
seamen  and  apprentices ;  and  proceedings  for  the 
recovery  of  compensation  shall  in  such  a  case  be  main- 
tainable if  the  claim  is  made  within  eighteen  months 
of  the  date  at  which  the  ship  is  deemed  to  have  been  lost 
with  all  hands. 

(2)  This  Act  shall  not  apply  to  such  members  of  the  crew 
of  a  fishing  vessel  as  are  remunerated  by  shares  in  the  profits 
or  the  gross  earnings  of  the  working  of  such  vessel. 

(3)  This  section  shall  extend  to  pilots  to  whom  Part  X  of  the 
Merchant  Shipping  Act  1894,  applies,  as  if  a  pilot  when  employed 
on  any  such  ship  as  aforesaid  were  a  seaman  and  a  member  of 
the  crew. 

S.  11. — (1)  If  it  is  alleged  that  the  owners  of  any  ship  are 
liable  as  such  owners  to  pay  compensation  under  this  Act,  and 
at  any  time  that  ship  is  found  in  any  port  or  river  of  England  or 
Ireland,  or  within  three  miles  of  the  coast  thereof,  a  judge  of 
any  court  of  record  in  England  or  Ireland  may,  upon  its  being 
shown  to  him  by  any  person  applying  in  accordance  with  the 
rules  of  the  court  that  the  owners  are  probably  liable  as  such 
to  pay  such  compensation  and  that  none  of  the  owners  reside 
in  the  United  Kingdom,  issue  an  order  directed  to  any  officer 
of  customs  or  other  officer  named  by  the  judge  requiring  him  to 
detain  the  ship  until  such  time  as  the  owners,  agent,  master 
or  consignee  thereof  have  paid  such  compensation,  or  have 
given  security  to  be  approved  by  the  judge,  to  abide  the  event 
of  any  proceedings  that  may  be  instituted  to  recover  such 
compensation  and  to  pay  such  compensation  and  costs  as  may 
be  awarded  thereon  ;  and  any  officer  of  customs  or  other  officer 
to  whom  the  order  is  directed  shall  detain  the  ship  accordingly. 

(2)  In  any  legal  proceeding  to  recover  such  compensation, 
the  person  giving  security  shall  be  made  defendant,  and  the 
production  of  the  order  of  the  judge  made  in  relation  to  the 
security  shall  be  conclusive  evidence  of  the  liability  of  the 
defendant  to  the  proceeding. 

(3)  Section  six  hundred  and  ninety  two  of  the  Merchant 
Shipping  Act,  1894,  shall  apply  to  the  detention  of  a  ship  under 
that  Act,  and  if  the  owner  of  a  ship  is  a  corporation,  it  shall  for 
the  purposes  of  this  section  be  deemed  to  reside  in  the  United 
Kingdom  if  it  has  an  office  in  the  United  Kingdom  at  which 
service  of  writs  can  be  effected. 
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[4  &  5  Geo.  5.1    Merchant  Shipping  {Convention)      [Ch.  50.] 

Act,  1914 

CHAPTER  50 

An  Act  to  make  such  amendments  of  the  Law  relating  to 
Merchant  Shipping  as  are  necessary  or  expedient  to  give 
effect  to  an  International  Convention  for  the  Safety  of  life 
at  Sea,  signed  in  London  on  January  the  twentieth,  Nineteen 
hundred  and  fomrteen,  and  for  purposes  incidental  thereto. 

[10th  August  1914.] 

Whereas  a  convention  (in  this  Act  referred  to  as  the  Con- 
vention), a  translation  of  which  is  for  the  purpose  of  conveni- 
ence of  reference  set  out  in  the  First  Schedule  to  this  Act,  was 
signed  in  London  on  January  the  twentieth,  nineteen  hundred 
and  fourteen,  for  determining  by  a  common  agreement  certain 
uniform  rules  with  respect  to  the  safety  of  life  at  sea,  and  it  is 
desirable  that  such  amendments  should  be  made  in  the  law 
relating  to  merchant  shipping  as  will  enable  effect  to  be  given 
to  that  Convention : 

Be  it  therefore  enacted  by  the  King's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows — 

Part  I 

Ice  and  Derelicts  ;    Navigation  of  North  Atlantic 

1.  Any  sums  required  for  the  contribution  from  the  United 
Kingdom  towards  establishing  and  maintaining,  in  accordance 
with  the  Convention,  a  service  in  the  North  Atlantic  for  the 
destruction  of  derelicts,  for  the  study  and  observation  of  ice 
conditions,  and  for  ice  patrol,  shall  be  paid  by  the  Board  of 
Trade  out  of  moneys  provided  by  Parliament. 

2. — (1)  The  master  of  a  British  ship  registered  in  the  United 
Kingdom,  if  he  meets  with  or  is  informed  of  any  dangerous  ice 
or  dangerous  derelict  or  any  other  imminent  and  serious  danger 
to  navigation  on  or  near  his  course,  shall — 

(a)  if  the  ship  is  fitted  with  a  wireless  telegraphy  installation, 
send  out  the  wireless  danger  call  described  in  Part  I 
of  the  Second  Schedule  to  this  Act,  followed,  as  pro- 
vided in  that  Schedule,  by  a  message  conveying  the 
required  information,  and  if  the  ship  is  not  so  fitted, 
communicate  the  information,  by  any  other  means  of 
communication  at  his  disposal,  to  ships  in  the  vicinity ; 
and 

(6)  make  a  report  to  shore  as  soon  as  possible  in  accordance 
with  rules  to  be  made  for  the  purpose  by  the  Board  of 
Trade. 

(2)  If  the  master  of  a  ship  fails  to  comply  with  the  pro- 
visions of  this  section,  he  shall  be  hable  in  respect  of  each  offence 
to  a  fine  not  exceeding  fifty  pounds. 
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(3)  Every  person  in  charge  of  a  wireless  telegraph  station 
which  is  under  the  control  of  the  Postmaster-General,  or  which 
is  estabUshed  or  installed  under  licence  of  the  Postmaster- 
General,  shall,  on  receiving  the  wireless  danger  call,  refrain 
from  sending  messages  for  a  time  sufficient  to  allow  other 
stations  to  receive  the  message  conveying  information,  and,  if 
so  required  by  the  Board  of  Trade,  shall  transmit  the  information 
in  such  manner  as  may  be  required  by  the  Board. 

Comphance  with  this  provision  shall  be  deemed  to  be  a  con- 
dition of  every  Ucence  granted  by  the  Postmaster-General  under 
the  Wireless  Telegraphy  Act,  1904. 

Nothing  in  this  provision  shall  interfere  with  the  trans- 
mission of  the  wireless  distress  call  described  in  Part  I  of  the 
Second  Schedule  to  this  Act. 

(4)  The  transmission  in  pursuance  of  this  section  of  messages 
respecting  ice  and  derelicts  shall  be  free  of  cost  to  the  ships 
concerned,  and  any  expenses  of  the  transmission  of  those 
messages  which  would  but  for  this  provision  fall  on  the  ship 
shall,  so  far  as  they  are  not  otherwise  defrayed,  be  defrayed  out 
of  moneys  provided  by  ParUament. 

(5)  The  Derelict  Vessels  (Report)  Act,  1896,  is  hereby  repealed. 
3. — (1)  The  master  of  a  British  ship  registered  in  the  United 

Kingdom,  when  ice  is  reported  on  or  near  his  course,  shall  at 
night  either  proceed  at  a  moderate  speed,  or  change  his  course 
so  as  to  keep  amply  clear  of  the  ice  reported  and  of  the  area 
of  danger. 

(2)  If  the  master  of  a  ship  fails  to  comply  with  this  section, 
he  shall  be  Uable,  in  respect  of  each  offence,  to  a  fine  not 
exceeding  one  hundred  pounds. 

4. — (1)  The  owner  of  any  Une  of  passenger  steamers  registered 
in  the  United  Kingdom  crossing  the  North  Atlantic  from  or  to 
any  port  in  the  United  Kingdom  by  regiilar  routes  shall  give 
pubUc  notice,  in  such  manner  as  may  be  directed  by  the  Board 
of  Trade,  of  the  routes  which  it  is  proposed  that  the  ships 
belonging  to  the  line  should  follow,  and  of  any  changes  which 
may  be  made  in  those  routes. 

(2)  If  the  owner  of  a  Une  of  passenger  steamers  fails  to  comply 
with  this  section,  the  owner  shall  be  liable,  in  respect  of  each 
offence,  to  a  fine  not  exceeding  twenty  pounds. 

Response  to,  and  Use  of.  Distress  Signals 

5. — (1)  The  master  of  a  British  ship  registered  m  the  United 
Kingdom  shall,  when  a  wireless  distress  call  as  described  m 
Part  I  of  the  Second  Schedule  to  this  Act  is  received  on  his 
ship  from  any  other  ship,  proceed  with  all  speed  to  the  assistance 
of  the  persons  in  distress  unless  he  is  informed  by  or  on  behalf 
of  the  ship  from  which  the  call  is  received  that  his  assistance  is 
not  wanted,  or  unless  for  any  other  reason  it  is  impracticable, 
unreasonable,  or  unnecessary  in  the  special  circumstances  of  the 
case  so  to  proceed,  and,  if  he  fails  to  comply  with  this  provision, 
he  shall  be  guilty  of  a  misdemeanour. 

Compliance  by  the  master  of  a  ship  with  this  provision  shall 
not  affect  his  right  or  the  right  of  any  other  person  to  salvage. 

(2)  In  any  case  where  the  master  of  a  British  ship  registered 
in  the  United  Kingdom  on  receiving  the  wireless  distress  call 
from  a  ship  does  not  proceed  to  the  assistance  of  the  persons 
in  distress,  he  shall  enter  the  fact  and  the  reasons  justifying 


963 


A.D.  1914. 


Penalty  for 
misuse  of 
distress 
signals. 


Provision 
for  Morse 
signalling. 


APPENDIX  VI 

his  action  in  the  official  logbook  and,  if  necessary,  immediately 
inform  the  master  of  the  ship  from  which  the  call  is  received. 

6. — (1)  The  master  of  a  British  ship  registered  in  the  United 

Kingdom  shall  not  use  or  display  or  cause  or  permit  any  person 

under  his  authority  to  use  or  display,  nor  shall  any  person  on  a 

British  ship  registered  in  the  United  Kingdom  use  or  display — 

(a)  any  signal  or  call  which  is  recognised  as  a  signal  or  call 

of  distress  or  danger  under  section  four  hundred  and 

thirty-four  of  the  principal  Act  or  otherwise,  except  in 

circumstances  which  justify  the  use  of  the  signal  or 

call;  or 

(6)  any  private  signals,  whether  registered  or  not,   which 

cannot  easily  be  distinguished  from  any  such  signals 

or  calls. 

(2)  If  the  master  of  any  ship  or  any  other  person  acts  in 
contravention  of  this  section,  he  shall  be  Uable  in  respect  of 
each  offence  to  a  fine  not  exceeding  fifty  pounds. 

(3)  The  Board  of  Trade  may  revoke  the  registration  of  any 
private  signals  registered  imder  section  seven  hundred  and 
thirty-three  of  the  principal  Act,  if  in  their  opinion  the  signals 
are  such  that  they  cannot  be  easily  distinguished  from  signals 
which  are  for  the  time  being  recognised  as  signals  or  caUs  of 
distress  or  danger. 

7. — ^(1)  A  passenger  steamer  which  is  subject  to  the  pro- 
visions of  Part  II  of  this  Act  shall  be  provided  with  a  Morse 
signalling  lamp  of  sufficient  range. 

(2)  A  printed  copy  of  the  code  of  urgent  and  important 
signals  specified  in  Part  II  of  the  Second  Schedule  to  this 
Act  shaU  be  placed  in  a  conspicuous  place  in  the  chart  room  of 
every  ship  registered  in  the  United  IQngdom. 

(3)  If  the  provisions  of  this  section  are  not  compUed  with 
in  the  case  of  any  passenger  steamer  or  any  ship,  the  owner  (if 
in  fault)  shaU  be  Uable  in  respect  of  each  offence  to  a  fine  not 
exceeding  twenty  pounds,  and  the  master  (if  in  fault)  shall  be 
Uable  in  respect  of  each  offence  to  a  fine  not  exceeding  ten 
pounds. 

(4)  Paragraph  (6)  of  subsection  (3)  of  section  two  himdred 
and  seventy-two  of  the  principal  Act,  shall  be  read  as  if 
"  signalUng  apparatus  "  were  included  in  that  paragraph. 

Part  II 
Manning,  Construction,  and  Equipment  of  Passenger  Steamers 
8. — (1)  Every  passenger  steamer  which  is  registered  in  the    Manning  of 
United  Kingdom  shall  be  maimed  with  a  crew  sufficient  and   I^^^JJ 
efficient  from  the  point  of  view  of  safety  of  Ufe  at  sea  for  the 
purpose  of  her  intended  voyage,  and  shaU  during  her  voyage  be 
kept  so  manned. 

(2)  If  any  of  the  provisions  of  this  section  are  not  compUed 
with  in  the  case  of  any  steamer,  sections  four  hundred  and  fifty- 
nine  and  four  hundred  and  sixty  of  the  principal  Act  shaU 
apply  to  the  steamer  as  it  appUes  to  ships  which  are,  by  reason 
of  undermanning,  unfit  to  proceed  to  sea  without  serious  danger 
to  human  Ufe,  having  regard  to  the  nature  of  the  service  for 
which  they  were  intended,  and  the  owner  of  the  ship  (if  in  fault) 
shaU  be  Uable  in  respect  of  each  offence  to  a  fine  not  exceeding 
one  hundred  pounds,  and  the  master  of  the  ship  (if  in  fault)  shall 
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be  liable  in  respect  of  each  offence  to  a  fine  not  exceeding  fifty 
pounds. 

(3)  The  Board  of  Trade  shall  make  rules  with  respect  to 
the  manning  of  passenger  steamers  for  the  purposes  of  this 
section  from  the  point  of  view  of  safety  of  Uf e  at  sea,  and  where 
those  rules  apply  to  a  ship  the  ship  shall  for  the  purposes  of 
this  section  be  deemed  to  be  manned  with  a  sufficient  and 
efficient  crew  if  she  is  manned  in  accordance  with  those  rules, 
and  not  to  be  manned  with  a  sufficient  and  efficient  crew  if 
she  is  not  manned  in  accordance  with  those  rules. 

9 (1)  With   a  view  to   securing  the   safety  of  passenger 

steamers  which  are  registered  in  the  United  Kingdom,  the  Board 
of  Trade  may  make  such  rules  as  appear  to  them  necessary  or 
expedient  to  carry  into  effect  the  provisions  of  the  Convention 
mentioned  in  Part  I  of  the  Third  Schedule  to  this  Act  (which 
relate  to  the  construction  of  steamers),  and  also  to  carry  into 
effect  any  international  agreement  which  may  be  arrived  at 
as  the  result  of  the  procedure  under  Article  30  of  the  Convention. 
(2)  Rules  made  under  this  section  shall  not  apply  to  steamers 
already  constructed  or  in  the  course  of  construction  at  the  time 
of  the  passing  of  this  Act,  or  the  construction  of  which  is  com- 
menced after  that  time  and  before  the  first  day  of  July  mneteen 
hundred  and  fifteen,  except  so  far  as  it  may  appear  to  the  Board 
of  Trade  practicable  and  reasonable  to  apply  those  rules  to  any 
such  steamer  or  any  class  of  such  steamers,  with  any  exceptions 
or  modffications,  or  subject  to  any  conditions  which  appear 
expedient  to  the  Board  in  the  circumstances. 

10. (1)  The  Board  of  Trade  may  make  such  rules  with 

respect  to  the  closing  and  periodical  trial  and  operation  of  water- 
tight doors,  side  scuttles,  valves,  and  other  Uke  contrivances  m 
passenger  steamers  which  are  registered  in  the  United  Kingdom, 
as  appear  necessary  or  expedient  to  carry  into  effect  the  pro- 
visions of  the  Convention  mentioned  in  Part  II  of  the  Third 
Schedule  to  this  Act. 

(2)  If  the  master  of  a  passenger  steamer  acts  in  contravention 
of  or  fails  to  comply  with  any  rule  made  under  this  section, 
he  shall  be  liable  in  respect  of  each  offence  to  a  fine  not 
exceeding  one  hundred  pounds. 

1 1 (1)  The     accommodation     provided    on    a    passenger 

steamer  which  is  registered  in  the  United  Kingdom,  by  Hfe- 
boats  and  (to  the  extent  to  which  they  are  allowed  m  sub- 
stitution for  Ufe-boats  in  pursuance  of  rules  made  imder  this 
section)  by  pontoon  Ufe  rafts,  shall  be  at  least  sufficient  for 
every  person  on  board  the  ship,  and  if  such  a  steamer  has  on 
board  at  any  time  a  total  number  of  persons  greater  than  that 
for  which  accommodation  is  so  provided,  the  owner  of  the  ship 
(if  in  fault)  shall  be  liable  in  respect  of  every  person  in  excess 
to  a  fine  not  exceeding  ten  pounds,  and  the  master  of  the  ship 
(if  in  fault)  shall  be  hable  in  respect  of  every  person  in  excess 
to  a  fine  not  exceeding  five  pounds,  and  subsections  (2)  and  (3) 
of  section  four  hundred  and  thirty  of  the  principal  Act  shall 
apply  with  respect  to  penalties  imder  this  section  as  they  apply 
with  respect  to  penalties  under  that  section. 

(2)  Rules  with  respect  to  Ufe-saving  appliances  made  under 
section  four  hundred  and  twenty-seven  of  the  principal  Act 
shall  make  such  provision  as  is  necessary  to  carry  into  effect,  as 
respects  passenger  steamers  which  are  registered  in  the  United 
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Kingdom,  the  provisions  of  the  Convention  mentioned  in  Part  III 
of  the  Third  Schedule  to  this  Act,  and  such  alteration  of,  and 
addition  to  the  rules  for  the  time  being  in  force  shall  be  made 
as  are  necessary  or  expedient  for  that  purpose. 

The  power  to  make  rules  under  section  four  hundred  and 
twenty-seven  of  the  principal  Act  is  hereby  extended  so  as  to 
include  such  further  power,  if  any,  as  may  be  required  to  give 
full  effect  to  this  provision. 

12. — (1)  The  Board  of  Trade  may  make  such  rules  as  appear 
to  them  necessary  or  expedient  for  carrying  out,  in  the  case  of 
passenger  steamers  which  are  registered  in  the  United  Kingdom, 
the  provisions  of  the  Convention  with  respect  to  the  internal 
arrangement  and  the  lighting  of  ships,  manning  of  boats, 
certfficates  for  lifeboatmen,  prevention,  detection,  and  extinction 
of  fire  on  board  ship,  mustering  and  duties  of  the  crew  in  case 
of  accident,  and  for  practice  and  drills  with  a  view  to  action 
in  emergencies,  which  are  mentioned  in  Part  IV  of  the  Third 
Schedule  to  this  Act. 

(2)  If  any  rule  made  under  this  section  is  not  complied  with 
in  the  case  of  any  ship,  the  owner  of  the  ship  (if  in  fault)  shall 
be  liable  in  respect  of  each  offence  to  a  fine  not  exceeding  one 
hundred  pounds,  and  the  master  of  the  ship  (if  in  fault)  shall 
be  liable  in  respect  of  each  offence  to  a  fine  not  exceeding  fifty 
pounds,  and  subsections  (2)  and  (3)  of  section  four  hundred 
and  thkty  of  the  principal  Act  shall  apply  with  respect  to  the 
penalties  under  thiis  section  as  they  apply  with  respect  to  the 
penalties  under  that  section. 

(3)  A  seaman  or  apprentice. to  the  sea  service  shall,  during 
the  period  for  which  he  is  entitled  to  receive  wages,  take  part, 
in  accordance  with  any  requirements  of  the  master,  in  any 
muster  or  drill  required  by  rules  under  this  section,  and  wilful 
failure  or  refusal  on  the  part  of  any  such  seaman  or  apprentice 
so  to  take  part  in  a  muster  or  driU  shall  be  regarded  as  wilful 
disobedience  of  a  lawful  command  within  tiie  meaning  of 
paragraph  (6)  of  subsection  (1)  of  section  two  hundred  and 
twenty-five  of  the  principal  Act ;  but  a  seaman  or  apprentice 
to  the  sea  service  shall  not  be  compelled  to  take  part  in  a 
muster  or  drill  at  the  end  of  a  voyage. 

13.  Any  passenger  steamer  proceeding  on  a  voyage  within 
the  home  trade  limits  shall  be  exempt  from  the  provisions  of 
this  Part  of  this  Act,  and  the  Board  of  Trade  may  by  order 
exempt  any  passenger  steamers  proceeding  on  any  other  voyage 
specified  in  the  order  from  all  or  any  of  the  provisions  of  this 
Part  of  this  Act  according  to  the  voyage  on  which  they  are 
proceeding,  if  the  Board  are  of  opinion  that,  having  regard  to 
the  nature  of  the  voyage,  it  is  unnecessary  or  unreasonable 
that  the  provisions  from  which  the  steamers  are  exempted 
should  be  applied  to  the  steamers  during  the  voyage  ;  but  no 
such  exemption  shall  be  given  in  relation  to  any  voyage  in  the 
course  of  which  the  steamer  goes  more  than  two  hundred  sea 
miles  from  the  nearest  coast. 

14.  For  the  purposes  of  this  Part  of  this  Act —  passenger  ° 
A  passenger  steamer  means  a  steamer  which  carries  more   steamer  f^ 

than  twelve  passengers.  ^  p5rt  I?* 

Persons  who  are  on  board  a  steamer  by  reason  of  force   ® 
majeure  or  as  the  result  of  any  obligation  on  the  part 
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of  a  master  to  carry  shipwrecked  persons  or  persons  in 
like  circumstances,  shall  not  be  deemed  to  be  passengers 
and  shall  not  be  counted  when  reckoning  the  number 
of  persons  on  board  a  ship. 

Part  III 
Wireless  Telegraphy 
15. — (1)  Subject  to  the  provisions  of  this  Act,  every  British 
ship  registered  in  the  United  Kingdom  which  carries  fifty  or 
more  persons  shall  be  provided  with  a  wireless  telegraphy 
installation,  and  shall  maintain  a  wireless  telegraphy  service 
which  shall  be  at  least  sufficient  to  comply  with  the  rules 
made  for  the  purpose  under  this  Act,  and  shall  be  provided  with 
certified  operators  and  watchers  at  least  in  accordance  with  those 
rules.  Provided  that  the  obligations  imposed  by  this  section 
shall  not  come  into  operation  until  such  date,  not  being  less 
than  six  months  after  the  making  of  those  rules,  as  may  be 
specified  in  the  rules. 

(2)  In  reckoning  the  number  of  persons  carried  on  a  ship 
for  the  purpose  of  this  section,  persons  shall  not  be  counted 
who  are  exceptionally  and  temporarily  carried  on  a  ship — 

(a)  as  the  result  of  force  majeure ;   or 

(b)  as  the  result  of  the  necessity  of  increasing  the  number  of 

the  crew  to  fill  the  places  of  members  of  the  crew  who 
are  ill  or  disabled  ;    or 

(c)  as  the  result  of  the  obligation  on  the  part  of  the  master 

to  carry  shipwrecked  persons,  or  persons  in  like 
circumstances ;    or 

(d)  if  so  provided  by  rules  ot  the  Board  of  Trade,  as  cargo 

hands  for  a  part  of  the  voyage  not  being  between  one 
continent  and  another,  and  not  being,  during  the  time 
the  hands  are  carried,  outside  the  limits  of  latitude 
thirty  degrees  north  and  thirty  degrees  south. 

(3)  If  this  section  is  not  complied  with  in  the  case  of  any 
ship,  the  master  or  owner  of  the  ship  shall  be  liable  in  respect 
of  each  offence  to  a  fine  not  exceeding  five  hundred  pounds, 
and  any  such  offence  may  be  prosecuted  summarily,  but  if  the 
offence  is  prosecuted  summarily  the  fine  shall  not  exceed  one 
hundred  pounds. 

16. — (1)  The  Board  of  Trade,  in  consultation  with  the  Post- 
master-General, shall  make  such  rules  with  respect  to  wireless 
telegraphy  installations  and  service  on  British  ships  which  are 
registered  in  the  United  Kingdom  and  with  respect  to  the 
carrying  on  those  ships  of  operators  and  watchers  for  the  pur- 
poses of  wireless  telegraphy,  as  appear  to  them  necessary  or 
expedient  to  carry  into  effect  the  provisions  of  the  Convention 
mentioned  in  Part  V  of  the  Third  Schedule  to  this  Act. 

(2)  The  Board  of  Trade  may  by  rules  made  under  this  section 

exempt  from  the  obUgations  of  this  Act  as  to  wireless  telegraphy — 

(a)  ships  while  on  voyages  the  course  of  which  does  not  take 

the  ship  more  than  a  hundred  and  fifty  sea  miles  from 

the  nearest  coast,  if  the  Board  are  satisfied  that  the 

route  and  the  conditions  of  the  voyage  are  such  as  to 

render  compliance  with  those  obUgations  unreasonable 

or  unnecessary  ;   and 

(6)  sailing  ships  on  which,  owing  to  the  peculiar  or  primitive 
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nature  of  their  build,  it  is  impossible  to  provide  a  proper 
wireless  telegraphy  installation. 

(3)  The  Board  of  Trade  may  by  rules  made  under  this  section 
provide  that  any  automatic  calling  apparatus  which  is  certified 
by  them  to  be  efficient  and  to  have  been  accepted  by  the  parties 
to  the  Convention  may  be  substituted,  for  the  purposes  of  the 
provisions  of  this  Act  and  any  rules  made  thereunder  relating 
to  wireless  telegraphy,  for  a  certified  operator  or  watcher. 

17. — The  Board  of  Trade  may  postpone  the  operation  of  the 
provisions  of  this  Act  relating  to  wireless  telegraphy  as  respects 
any  particular  ship  for  such  period  as  the  Board  of  Trade  deter- 
mine in  each  case,  if  it  is  shown  by  the  owners  of  the  ship  that 
they  have  taken  all  reasonable  steps  to  comply  with  the  pro- 
visions of  this  Act  as  respects  the  ship,  but  that  they  have 
been  unable  to  do  so  owing  to  difficulties  in  obtaining  delivery 
of  any  wireless  telegraphy  apparatus  or  of  obtaining  the  service 
of  certificated  operators  or  watchers. 

The  period  of  postponement  under  this  section  shall  not 
exceed  one  year  in  the  case  of  ships  which  are  required  in 
pursuance  of  the  Convention  to  provide  a  first-class  wireless 
telegraphy  service,  and  two  years  in  the  case  of  ships  which 
are  so  required  to  provide  a  third-class  wireless  telegraphy 
service,  and  in  the  case  of  ships  which  are  so  required  to  pro- 
vide a  second-class  wireless  telegraphy  service,  shall  not  exceed 
one  year  as  respects  the  provision  of  a  wireless  telegraphy 
installation  and  two  yeaxs  as  respects  the  provision  of  a 
continuous  watch. 

Part  IV 

Safety  Certificate 

18. — (1)  Where  any  provisions  of  Parts  II  and  III  of  this 
Act  are  applicable  to  a  British  ship  registered  in  the  United 
Kingdom,  that  ship  shall  not  proceed  to  sea  from  a  port  in  the 
United  Kingdom  unless  a  certificate  (in  this  Act  referred  to  as 
a  safety  certificate)  has  been  granted  in  respect  of  the  ship, 
and  is  for  the  time  being  in  force,  and  shall  be  provided  with 
a  safety  certificate  when  coming  into  such  a  port. 

(2)  If  the  provisions  of  this  section  are  not  complied  with 
in  the  case  of  any  ship,  the  master  of  the  ship  shall  be  Uable 
to  a  fine  not  exceeding  one  hundred  pounds. 

(3)  The  master  of  any  ship  to  which  this  section  applies 
shall  produce  the  safety  certificate  on  being  required  by  any 
officer  authorised  by  the  Board  of  Trade  to  require  the  pro- 
duction of  the  certificate  ;  and  if  the  certificate  is  not  produced 
the  ship  may  be  detained. 

(4)  The  safety  certificate  shall  certify,  in  the  form  set  out 
in  the  Fourth  Schedule  to  this  Act,  that  the  provisions  of  the 
Convention  therein  referred  to  have  been  complied  with,  and 
shall  be  a  certificate  granted  by  or  under  the  authority  of  the 
Board  of  Trade  under  this  Part  of  this  Act. 

19. — (1)  The  Board  of  Trade  shall  not  grant  a  safety  certificate 
or  allow  a  safety  certificate  to  be  granted  unless  they  are  satisfied, 
on  the  report  of  a  wireless  telegraphy  inspector,  as  respects  pro- 
visions relating  to  wireless  telegraphy,  and  on  the  report  of  a 
surveyor  of  ships  appointed  under  section  seven  hundred  and 
twenty-four  of  the  principal  Act  as  respects  other  matters,  that 
the  certificate  can  be  properly  granted,  and  if  they  are  so 
satisfied,  shall  grant  the  certificate. 
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(2)  A  copy  of  any  report  of  a  wireless  telegraphy  inspector 
or  surveyor  of  ships  for  the  purposes  of  this  section  shall  be 
sent  to  the  owner  of  the  ship,  and  if  the  owner  feels  aggrieved 
by  the  report  he  may  appeal  to  the  court  of  survey  for  the 
port  or  the  district  where  the  ship  for  the  time  being  is,  in 
manner  provided  by  the  rules  of  that  court. 

On  any  such  appeal  the  judge  of  the  court  of  survey  shall 
report  to  the  Board  of  Trade  on  the  question  raised  by  the 
appeal,  and  for  the  purposes  of  deciding  the  question  whether 
the  certificate  of  safety  is  to  be  granted  or  not,  the  report  from 
the  judge  of  the  court  of  survey  shall  be  substituted  by  the 
Board  of  Trade  for  the  report  which  has  been  the  subject  of 
appeal. 

(3)  A  safety  certificate  shall  not  be  in  force  for  more  than 
one  year  from  the  date  of  its  issue,  nor  after  notice  is  given  by 
the  Board  of  Trade  to  the  owner,  agent,  or  master  of  the  ship 
in  respect  of  which  it  has  been  granted,  that  the  Board  of  Trade 
have  cancelled  the  certificate. 

(4)  If  a  ship  in  respect  of  which  a  safety  certificate  has  been 
granted  is  absent  from  the  United  Kingdom  at  the  time  when 
the  certificate  expires,  the  Board  of  Trade,  or  any  person  author- 
ised by  them  for  the  purpose,  may,  if  it  appears  proper  and 
reasonable  so  to  do,  grant  such  an  extension  of  the  certificate 
as  will  allow  the  ship  to  complete  the  return  voyage  to  the 
United  Kingdom,  but  no  such  extension  shall  have  effect  for  a 
period  exceeding  five  months  from  the  date  of  the  expiration  of 
the  certificate. 

(5)  Sections  two  hundred  and  seventy-six,  two  hundred  and 
seventy-seven,  two  hundred  and  seventy-nine,  two  hundred  and 
eighty,  two  hundred  and  eighty-one,  and  two  hundred  and 
eighty-two  of  the  principal  Act  (which  in  connection  with 
passenger  steamer  certificates  relate  to  the  transmission  of  a 
certificate,  fees  for  certificate,  the  cancellation,  delivery  up, 
posting  up,  and  penalties  for  the  forgery  of,  a  certificate)  shall 
apply  with  respect  to  a  safety  certificate  as  they  apply  with 
respect  to  a  passenger  steamer's  certificate,  with  the  substitution 
of  the  report  of  the  surveyor  or  inspector  under  this  section  for 
the  declaration  of  survey. 

20. — (1)  The  Postmaster-General  (and  the  Board  of  Trade, 
if  they  desire  to  do  so  for  any  special  purposes  in  connection 
with  wireless  telegraphy  on  board  a  ship,)  may  appoint  oflftcers 
(in  this  Act  referred  to  as  wireless  telegraphy  inspectors)  for  the 
purpose  of  inspecting  ships  with  a  view  to  ascertaining  whether 
the  requirements  of  this  Act  relating  to  wireless  telegraphy  are 
compUed  with  on  board  any  ship. 

(2)  A  wireless  telegraphy  inspector,  for  the  purpose  of 
reporting  with  respect  to  the  granting  of  a  safety  certificate 
under  this  Act,  or  for  the  purpose  of  ascertaining  whether  the 
provisions  of  this  Act  as  to  wireless  telegraphy  installation  and 
wireless  telegraphy  operators  are  complied  with  on  board  any 
ship,  may  go  on  board  any  ship  at  all  reasonable  times,  and  do 
all  things  necessary  for  the  proper  inspection  of  the  installation 
on  the  ship,  and  may  also  require  the  master  of  the  ship  to  supply 
him  with  any  information  which  it  is  in  the  power  of  the  master 
to  supply  with  respect  to  the  provision  on  the  ship  of  operators 
or  watchers,  and  require  the  production  of  any  certificate  granted 
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under  this  Act  in  respect  of  the  installation,  and  of  the  certificates 
of  the  operators  and  watchers  on  the  ship. 

(3)  If  the  master  of  the  ship  refuses  or  fails  to  supply 
information  in  accordance  with  this  section,  he  shall  be  liable 
to  a  fine  not  exceeding  twenty  pounds,  and  if  any  person  impedes 
any  such  inspector  in  the  performance  of  his  duties  under  this 
Act,  or  having  the  custody  of  a  certificate  the  production  of 
which  may  be  required  under  this  section  fails  to  produce  it 
when  the  production  is  so  required,  that  person  shall  be  liable 
to  a  fine  not  exceeding  twenty  pounds. 

21. — ^Where  a  safety  certificate  has  been  granted  in  respect 
of  a  ship  and  is  in  force,  any  of  the  provisions  of  this  Act  or 
the  rules  made  thereunder  relating  to  the  manning,  construction 
or  equipment  of  the  ship,  or  the  provision  of  wireless  telegraphy 
and  wireless  telegraphy  operators  and  watchers  on  the  ship, 
which  are  applicable  to  the  ship,  shall  be  deemed  to  have  been 
complied  with  unless  it  appears  that  the  ship  cannot  proceed 
to  sea  without  danger  to  the  passengers  or  crew,  owing  to  the 
fact  that  the  actual  condition  of  the  ship  does  not  correspond 
in  substantial  particulars  with  the  certificate. 

22. — (1)  The  report  of  a  surveyor  for  the  purposes  of  a  safety 
certificate  under  this  Act  shall,  as  to  the  matters  contained 
therein,  have  the  same  effect  for  the  purpose  of  the  passenger 
steamer's  certificate  as  the  declaration  of  a  surveyor  under 
section  two  hundred  and  seventy-two  of  the  principal  Act,  and 
shall  contain  not  only  the  particulars  required  for  a  safety 
certificate,  but  also  in  the  c£ise  of  a  passenger  steamer  requiring 
a  passenger  steamer's  certificate,  any  particulars  required  for 
the  purpose  of  a  passenger  steamer's  certificate. 

(2)  Where  a  ship  has  a  safety  certificate,  the  passenger 
steamer's  certificate  need  only  state  matters  which  are  required 
to  be  stated  in  the  passenger  steamer's  certificate,  but  not 
required  to  be  stated  in  the  safety  certificate. 

(3)  An  emigrant  ship  in  respect  of  which  a  safety  certificate 
is  in  force  shall  be  exempted  from  section  two  hundred  and 
eighty-nine  of  the  principal  Act  in  the  same  manner  as  an 
emigrant  ship  in  respect  of  which  a  passenger  steamer's 
cerl^cate  is  in  force 

Part  V 

Application  of  Act  to  Foreign  Ships  and  to  British  Ships  not 
registered  in  the  United  Kingdom 

23. — (1)  Compliance  with  the  provisions  of  Parts  II  and  III 
relating  to  the  manning,  construction,  or  equipment  of  passenger 
steamers  or  relating  to  the  provision  of  wireless  telegraphy  and 
wireless  telegraph  operators  and  watchers  on  a  ship,  and  repre- 
senting provisions  of  the  (Convention  of  this  Act,  shall  be 
required  in  the  case  of  a  foreign  ship  or  a  British  ship  not 
registered  in  the  United  Kingdom  which  comes  into  or  proceeds 
to  sea  from  a  port  in  the  United  Kingdom,  in  the  same  manner 
as  compliance  with  those  provisions  would  be  required  if  the 
ship  were  registered  in  the  United  Kingdom,  and  the  provisions 
of  this  Act  shall  apply  to  such  a  ship  accordingly. 

(2)  A  safety  certificate  granted  by  or  under  the  authority 
of  the  Government  of  the  country  to  which  a  foreign  ship  or 
a  British  ship  not  registered  in  the  United  Kingdom  belongs 
and  recognised  by  the  Board  of  Trade  as  granted  in  accordance 

84— (1547) 


369 


A.D. 1914. 


Effect  of 

safety 

certificate. 


Relation  of 

safety 

certificate  to 

passenger 

steamer 

certificate. 


Pl 


Application 
of  Act  to 
foreign  ships 
and  ships 
not  registered 
in  the 
United 
Kingdom. 


^ 


370 


A.D.  X914. 


Application 
of  Act  to 
British 
possessions. 


Application 
to  British 
fHTotectorates, 
&c. 


APPENDIX  VI 

with  and  for  the  purposes  of  the  Convention,  shall  have  the 
same  effect  as  regards  that  ship  as  a  safety  certificate  granted 
under  this  Act  has  as  respects  a  ship  registered  in  the  United 
Kingdom. 

(3)  A  foreign  ship,  and  a  British  ship  not  registered  in  the 
United  Kingdom,  coming  into  or  proceeding  to  sea  from  a  port 
in  the  United  Kingdom — 

(a)  shall,  if  entitled  to  a  total  or  partial  exemption  from  the 
provisions  of  the  Convention  under  a  certificate  of 
exemption  recognised  by  the  Board  of  Trade  as  granted 
in  accordance  with  and  for  the  purposes  of  the  Con- 
vention, be  exempted  to  the  same  extent  from  the 
corresponding  provisions  of  this  Act ;    and 

{b)  shall,  if  on  a  voyage  on  which  a  British  ship  registered 
in  the  United  Kingdom  would  be  entitled  to  a  total 
or  partial  exemption  from  the  provisions  of  Parts  II, 
III,  or  IV  of  this  Act,  be  exempted  to  the  same  extent 
as  a  British  ship  registered  in  the  United  Kingdom 
would  be  exempted. 

24. — Any  provisions  of  this  Act,  and  of  any  rules  made  there- 
under, which  apply  to  the  United  Kingdom  or  to  ships  registered 
in  the  United  Kingdom  or  to  ports  in  the  United  Kingdom, 
shall  apply  to  all  British  possessions  other  than  those  mentioned 
in  the  Fifth  Schedule  to  this  Act  and  to  ships  registered  in 
those  possessions  and  to  ports  in  those  possessions  as  they  apply 
to  the  United  Kingdom,  to  ships  registered  in  the  United 
Kingdom,  and  to  ports  of  the  United  Kingdom  :  Provided  that — 

(a)  His  Majesty  may,  by  Order  in  Council,  except  any  British 
possession  from  the  operation  of  the  foregoing  provision, 
if  he  thinks  fit,  having  regard  to  the  special  circum- 
stances of  the  possession,  and  may  revoke  any  such 
order ;  and 

(6)  His  Majesty  may,  by  Order  in  Council,  if  satisfied  that 
the  legislature  of  any  British  possession  to  which  this 
section  appUes  have  by  Act  or  Ordinance  made  proper 
provision  for  carr5ring  out  the  Convention  as  respects 
that  possession,  direct  that  the  foregoing  provision 
shall  cease  to  apply  to  that  possession ;   and 

(c)  such  adaptations  of  the  provisions  of  this  Act  and  any 

rules  thereunder  may  be  made  by  Order  in  CouncU 
as  may  appear  necessary  to  make  those  provisions 
or  rules  applicable  in  the  British  possession  to  which 
they  apply  by  virtue  of  the  foregoing  provision  ;  and 

(d)  the  Secretary  of  State  may  postpone  the  operation  of 

the  foregoing  provision  as  respects  any  possession 
until  any  date  not  later  than  the  first  day  of  July, 
nineteen  hundred  and  fifteen,  if  he  is  satisfied  that 
it  is  expedient  to  do  so,  having  regard  to  the  special 
circumstances  of  the  possession. 

25. — (1)  His  Majesty  may  by  Order  in  Council  direct  that 
this  Act  shall  apply  to  any  British  protectorate  and  to  the 
Island  of  Cyprus  m  the  same  manner  as  it  applies  to  British 
possessions  other  than  those  mentioned  in  the  Fifth  Schedule 
to  this  Act. 

(2)  His  Majesty  may  by  Order  in  Council  direct  that  any 
provisions  of  this  Act  and  of  any  ruleu  made  thereunder  shaU 


APPENDIX  VI 

apply  to  ships  registered  in  any  port  of  registry  outside  His 
Majesty's  dominions  as  they  apply  to  ships  registered  in  the 
United  Kingdom,  subject  to  any  adaptations  which  may  be 
made  by  Order  in  Council  for  the  purpose  of  making  these 
provisions  applicable  to  ships  registered  in  that  port. 

Part  VI 

General 

26.  Nothing  in  this  Act  shall  subject  any  ship  which,  not 
being  bound  to  a  port  in  the  United  Kingdom,  has  been  com- 
pelled to  take  refuge  in  such  a  port  by  stress  of  weather  or 
force  majeure  to  any  provisions  of  this  Act  from  which  the 
ship  would  have  been  exempt  in  the  ordinary  course  of  the 
ship's  voyage. 

27. — (1)  Any  rules  made  for  the  purposes  of  this  Act,  and 
all  rules  made  under  section  four  himdred  and  twenty-seven 
of  the  Merchant  Shipping  Act,  1894,  after  the  commencement 
of  this  Act,  for  any  purpose,  shall  be  laid  before  each  House 
of  ParUament  as  soon  as  may  be  after  they  are  made ;  and  if 
an  address  is  presented  to  His  Majesty  by  either  House  of 
Parliament  within  the  next  subsequent  forty  days  on  which 
that  House  has  sat  next  after  any  such  rules  were  laid  before 
it,  praying  that  the  rules  be  annulled,  the  rules  shall  forthwith 
be  void,  but  without  prejudice  to  the  vaUdity  of  anything 
previously  done  thereunder  or  to  the  making  of  any  new  rule. 

(2)  Before  making  any  such  rules  the  Board  of  Trade  shall 
give  public  notice  of  the  draft  of  the  proposed  rules  in  such 
manner  as  they  think  best  fitted  for  giving  information  to 
those  concerned,  and  giving  those  concerned  an  opportunity  of 
making  representations  to  the  Board  with  respect  to  the  rules. 

(3)  Subsection  (2)  of  section  four  hundred  and  twenty-seven 
of  the  Merchant  Shipping  Act,  1894,  is  hereby  repealed. 

28.  For  the  purposes  of  this  Act,  unless  the  context  otherwise 
requires — 

The  time  of  the  commencement  of  the  construction  of  a 
ship  shall  be  deemed  to  be  the  time  at  which  the  keel 
of  the  ship  is  laid ;  and  similar  expressions  shall  be 
construed  accordingly ;  and 
The  country  to  which  ships  registered  in  a  British  possession 
belong  shall  be  deemed  to  be  the  British  possession  in 
which  they  are  registered. 

29. — (1)  Any  provision  of  this  Act  shall,  unless  the  context 
otherwise  requires,  be  in  addition  to,  and  not  in  derogation  of, 
any  provision  of  the  Merchant  Shipping  Acts  or  any  other 
enactment  relating  to  the  same  or  similar  matters. 

(2)  Any  reference  in  this  Act  to  any  provision  of  the 
Merchant  Shipping  Acts,  1894  to  1913,  which  has  been  amended 
by  any  subsequent  Act,  or  is  amended  by  this  Act,  shall  be 
construed  as  a  reference  to  the  provision  as  so  amended. 

(3)  In  this  Act  the  expression  "  the  principal  Act "  means 
the  Merchant  Shipping  Act,  1894,  and  the  expression  "  the 
Merchant  Shipping  Acts  "  means  the  Merchant  Shipping  Acts, 
1894  to  1913,  and  this  Act. 

(4)  This  Act  may  be  cited  as  the  Merchant  Shipping 
(Convention)  Act,  1914,  and  shall  be  construed  as  one  with  the 
principal  Act,  and  the  Merchant  Shipping  Acts,  1894  to  1913, 
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A.D.  1914.      and  this  Act  may  be  cited  together  as  the  Merchant  Shipping 

Acts,  1894  to  1914. 

(5)  This  Act  shall  come  into  operation  on  the  first  day  of 
July  nineteen  hundred  and  fifteen  : 

Provided  that  His  Majesty  may  by  Order  in  Council  from 
time  to  time  postpone  the  coming  into  operation  of  this  Act 
for  such  period  not  exceeding  on  any  occasion  of  postponement 
one  year  as  may  be  specified  in  the  Order. 
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DECLARATION  OF    LONDON,    1908-09 

CHAPTER  I 

Blockade  in  Time  of  War 

Article  I 
A  blockade  must  not  extend  beyond  the  ports  and  coasts  belonging  to  or 
occupied  by  the  enemy. 

Article  2 

In  accordance  with  the  Declaration  of  Paris  of  1856,  a  blockade,  in  order  to 
be  binding,  must  be  effective — that  is  to  say,  it  must  be  maintained  by  a 
force  sufficient  really  to  prevent  access  to  the  enemy  coastline. 

Article  3 
The  question  whether  a  blockade  is  effective  is  a  question  of  fact. 

Article  4 
A  blockade  is  not  regarded  as  raised  if  the  blockading  force  is  temporarily 
withdrawn  on  account  of  stress  of  weather. 

Article  5 
A  blockade  must  be  applied  impartially  to  the  ships  of  all  nations. 

Article  6 
The  commander  of  a  blockading  force  may  give  permission  to  a  warship 
to  enter,  and  subsequently  to  leave,  a  blockaded  port. 

Article  7 
In  circumstances  of  distress,  acknowledged  by  an  officer  of  the  blockading 
force,  a  neutral  vessel  may  enter  a  place  under  blockade  and  subsequently 
leave  it,  provided  that  she  has  neither  discharged  nor  shipped  any  cargo 
there. 

Article  8 

A  blockade,  in  order  to  be  binding,  must  be  declared  in  accordance  with 
Article  9,  and  notified  in  accordance  with  Articles  11  and  16. 

Article  9 
A  declaration  of  blockade  is  made  either  by  the  blockading  Power  or  by 
the  naval  authorities  acting  in  its  name. 
It  specifies — 

(1)  The  date  when  the  blockade  begins; 

(2)  The  geographical  limits  of  the  coastline  under  blockade ; 

(3)  The  period  within  which  neutral  vessels  may  come  out. 

Article  10 
If  the  operations  of  the  blockading  Power,  or  of  the  naval  authorities  acting 
in  its  name,  do  not  tally  with  the  particulars,  which,  in  accordance  with 
Article  9  (1)  and  (2),  must  be  inserted  in  the  declaration  of  blockade,  the 
declaration  is  void,  and  a  new  declaration  is  necessary  in  order  to  make 
the  blockade  operative. 
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Article  11 

A  declaration  of  blockade  is  notified — 

(1)  To   neutral    Powers,    by  the    blockading    Power  by  means  oi  a 

communication  addressed  to  the  Governments  direct,  or  to  their 
representatives  accredited  to  it ; 

(2)  To  the  local  authorities,  by  the  ofl&cer  commanding  the  blockading 

force.  The  local  authorities  will,  in  turn,  inform  the  foreign  consular 
officers  at  the  port  or  on  the  coastUne  under  blockade  as  soon  as 
possible. 

Article  12 
The  rules  as  to  declaration  and  notification  of  blockade  apply  to  cases 
where   the    hmits  of  a  blockade   are   extended,    or  where   a  blockade  is 
re-estabhshed  after  having  been  raised. 

Article  13 
The  voluntary  raising  of  a  blockade,  as  also  any  restriction  in  the  Hmits  of 
a  blockade,  must  be  notified  in  the  manner  prescribed  by  Article  11. 

Article  14 
The  liabiUty  of  a  neutral  vessel  to  capture  for  breach  of  blockade  is  contin- 
gent on  her  knowledge,  actual  or  presumptive,  of  the  blockade. 

Article  15 

Failing  proof  to  the  contrary,  knowledge  of  the  blockade  is  presumed  if 
the  vessel  left  a  neutral  port  subsequently  to  the  notification  of  the  blockade 
to  the  Power  to  which  such  port  belongs,  provided  that  such  notification  was 
made  in  sufficient  time. 

Article  16 

If  a  vessel  approaching  a  blockaded  port  has  no  knowledge,  actual  or 
presumptive,  of  the  blockade,  the  notification  must  be  made  to  the  vessel 
itself  by  an  officer  of  one  of  the  ships  of  the  blockading  force.  This  notifica- 
tion should  be  entered  in  the  vessel's  logbook,  and  must  state  the  day  and 
hour,  and  the  geographical  position  of  the  vessel  at  the  time. 

If  through  the  negligence  of  the  officer  commanding  the  blockading  force 
no  declaration  of  blockade  has  been  notified  to  the  local  authorities,  or,  if 
in  the  declaration,  as  notified,  no  period  has  been  mentioned  within  which 
neutral  vessels  may  come  out,  a  neutral  vessel  coming  out  of  the  blockaded 
port  must  be  allowed  to  pass  free. 

Article  17 

Neutral  vessels  may  not  be  captured  for  breach  of  blockade  except  within 
the  area  of  operations  of  the  warships  detailed  to  render  the  blockade  effective. 

Article  18 
The  blockading  forces  must  not  bar  access  to  neutral  ports  or  coasts. 

Article  19 

Whatever  may  be  the  ulterior  destination  of  a  vessel  or  of  her  cargo,  she 
cannot  be  captured  for  breach  of  blockade,  if,  at  the  moment,  she  is  on  her 
way  to  a  non-blockaded  port. 

Article  20 

A  vessel  which  has  broken  blockade  outwards,  or  which  has  attempted 
to  break  blockade  inwards,  is  Uable  to  capture  so  long  as  she  is  pursued  by 
a  ship  of  the  blockading  force.  If  the  pursuit  is  abandoned,  or  if  the  blockade 
is  raised,  her  capture  can  no  longer  be  effected. 
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Article  21 
A  vessel  found  guilty  of  breach  of  blockade  is  Uable  to  condemnation.    The 
cargo  is  also  condemned,  unless  it  is  proved  that  at  the  time  of  the  shipment 
of  the  goods  the  shipper  neither  knew  nor  could  have  known  of  the  mtention 
to  hieak  the  blockade. 


CHAPTER  II 

Contraband  of  War 

Article  22 

The  following  articles  may.  without  notice,  be  treated  as  contraband  of 
war,  under  the  name  of  absolute  contraband — 

(1)  Arms  of  aU  kinds,  including  arms  for  sporting  purposes,  and  their 

distinctive  component  parts.  ^  xu  •    ^-  4^^^^.r^ 

(2)  Projectiles,  charges,  and  cartridges  of  all  kmds.  and  their  distmctive 

component  parts. 

(3)  Powder  and  explosives  specially  prepared  for  use  m  war. 

(4)  Gun-mountings,  limber  boxes,  limbers,  military  waggons,  field  forges, 

and  their  distinctive  component  parts. 

(5)  Clothing  and  equipment  of  a  distinctively  miUtary  character. 

(6)  All  kinds  of  harness  of  a  distinctively  military  character. 

(7)  Saddle,  draught,  and  pack  animals  suitable  for  use  m  war. 

(8)  Articles  of  camp  equipment,  and  their  distinctive  component  parts. 

(9)  Armour  plates.  .         , 
(10  Warships,   including  boats,   and  their  distinctive  component  parts 

of  such  a  nature  that  they  can  only  be  used  on  a  vessel  of  war. 
(11)  Implements  and  apparatus  designed  exclusively  for  the  manufacture 
of  munitions  of  war,  for  the  manufacture  or  repair  of  arms,  or  war 
material  for  use  on  land  or  sea. 

Exercise  23 

Articles  exclusively  used  for  war  may  be  added  to  the  Ust  of  absolute 
contraband  by  a  declaration,  which  must  be  notified. 

Such  notification  must  be  addressed  to  the  Governments  of  other  Powers, 
or  to  their  representatives  accredited  to  the  Power  makmg  the  declaration. 
A  notification  made  after  the  outbreak  of  hostiUties  is  addressed  only  to 

neutral  Powers. 

Article  24 

The  foUowing  articles,  susceptible  of  use  in  war  as  well  as  for  purposes  of 

peace,  may.  without  notice,  be  treated  as  contraband  of  war.  under  the 

name  of  conditional  contraband — 

(1)  Food-stuffs. 

(2)  Forage  and  grain,  suitable  for  feeding  animals. 

(3)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suitable  for  use 

in  war. 

(4)  Gold  and  silver  in  coin  or  bullion ;   paper  money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war.  and  their  component 

[r^    Vessels,  craft,  and  boats  of  all  kinds ;   floating  docks,  parts  of  docks 
and  their  component  parts.  ^    ■  i   * 

(7)  Railway  material,   both  fixed  and   rolling-stock,   and  matenal  lor 

telegraphs,  wireless  telegraphs,  and  telephones. 

(8)  Balloons  and  flymg  machines  and  their  distinctive  component  parts, 

together  with  accessories  and  articles  recognisable  as  intended  for 
use  in  connection  with  balloons  and  flying  machines. 
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(9)  Fuel;   lubricants. 

(10)  Powder  and  explosives  not  specially  prepjired  for  use  in  war. 

(11)  Barbed  wire  and  implements  for  fixing  and  cutting  the  same. 

(12)  Horseshoes  and  shoeing  materials. 

(13)  Harness  and  saddlery. 

(14)  Field  glasses,   telescopes,   chronometers,   and  all  kinds  of  nautical 

instruments. 

Article  25 

Articles  susceptible  of  use  in  war  as  well  as  for  purposes  of  peace,  other 
than  those  enumerated  in  Articles  22  and  24,  may  be  added  to  the  list  of 
conditional  contraband  by  a  declaration,  which  must  be  notified  in  the 
manner  provided  for  in  the  second  paragraph  of  Article  23. 

Article  26 

If  a  Power  waives,  so  far  as  it  is  concerned,  the  right  to  treat  as  contraband 
of  war  an  article  comprised  in  any  of  the  classes  enumerated  in  Articles  22 
and  24,  such  intention  shall  be  announced  by  a  declaration,  which  must  be 
notified  in  the  manner  provided  for  in  the  second  paragraph  of  Article  23. 

Article  27 

Articles  which  are  not  susceptible  of  use  in  war  may  not  be  declared 
contraband  of  war. 

Article  28 
The  following  may  not  be  declared  contraband  of  war — 

(1)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw  materials 

of  the  textile  industries,  and  yams  of  the  same. 

(2)  Oil  seeds  and  nuts ;   copra. 

(3)  Rubber,  resins,  gums,  and  lacs ;    hops. 

(4)  Raw  hides  and  horns,  bones,  and  ivory. 

(5)  Natural  and  artificial  manures,  including  nitrates  and  phosphates  for 

agricultural  purposes. 

(6)  Metallic  ores. 

(7)  Earths,  clays,   lime,  chalk,  stcme,  including  marble,  bricks,   slates, 

and  tiles. 

(8)  Chinaware  and  glass. 

(9)  Paper  and  paper-making  materials. 

(10)  Soap,  paint  and  colours,  including  articles  exclusively  used  in  their 

manufacture,  and  varnish. 

(11)  Bleaching  powder,   soda  ash,   caustic    soda,     salt  cake,   ammonia, 

sulphate  of  ammonia,  and  sulphate  of  copper. 

(12)  Agricultural,  mining,  textile,  and  printing  machinery. 

(13)  Precious  and  semi-precious  stones,  pearls,  mother-of-pearl,  and  coral. 

(14)  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  all  kinds,  hairs,  and  bristles. 

(17)  Articles  of  household  furniture  and  decoration ;    ofi&ce  furniture  and 

requisites. 

Article  29 

Likewise  the  following  may  not  be  treated  as  contraband  of  war — 

(1)  Articles  serving  exclusively  to  aid  the  sick  and  wounded.  They  can, 
however,  in  case  of  urgent  miUtary  necessity  and  subject  to  the  payment 
of  compensation,  be  requisitioned,  if  their  destination  is  that  specified 
in  Article  30. 


(2)  Articles  mtended  for  the  use  of  the  vessel  in  which  they  are  found, 
as  well  as  those  intended  for  the  use  of  her  crew  and  passengers  durmg 
the  voyage. 

Article  30 
Absolute  contraband  is  liable  to  capture  if  it  is  shown  to  be  destined  to  tem- 
torv  belonging  to  or  occupied  by  the  enemy,  or  to  the  armed  forces  of  the 
en^y.     It  is  hnmaterial  whether  the  carriage  of  the  goods  is  direct  or  entails 
transhipment  or  a  subsequent  transport  by  land. 

Article  31 
Proof  of  the  destination  specified  in  Article  30  is  complete  in  the  following 

cases~~"  , 

(1)  When  the  goods  are  documented  for  discharge  in  an  enemy  port,  or 

for  dehvery  to  the  armed  forces  of  the  enemy.  ,         j.    ^.      u 

(2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when  she  is  to  toucn 

at  an  enemy  port  or  meet  the  armed  forces  of  tiie  enemy  before  r^hmg 
the  neutral  port  for  which  the  goods  in  question  are  documented. 

Article  32 

Where  a  vessel  is  carrying  absolute  contiraband,  her  papers  are  conclusive 
proof  as  to  the  voyage  on  which  she  is  engaged,  unless  she  is  found  clearly 
out  of  the  course  indicated  by  her  papers  and  unable  to  give  adequate  reasons 
to  justify  such  deviation. 

Article  33 

Conditional  contiuband  is  Uable  to  captiire  if  it  is  shown  to  be  destined  for 
the  use  of  the  armed  forces  or  of  a  government  department  of  the  enemy 
State,  unless  in  this  latter  case  the  circumstances  show  that  toe  goods 
cannot  in  fact  be  used  for  the  purposes  of  the  war  in  progress.  This  latter 
exception  does  not  apply  to  a  consignment  coming  under  Article  Z4  (4). 

Article  34 

The  destination  referred  to  in  Article  33  is  presumed  to  exist  if  the  goods 
are  consigned  to  enemy  authorities,  or  to  a  contiractor  estabhshed  in  the 
enemy  country  who,  as  a  matter  of  common  knowledge,  supplies  articles  ot 
this  kind  to  the  enemy.  A  similar  presumption  arises  if  the  goods  are  con- 
signed to  a  fortified  place  belonging  to  the  enemy,  or  other  place  servmg  as  a 
base  for  the  armed  forces  of  the  enemy.  No  such  presumption,  however, 
arises  in  the  case  of  a  merchant  vessel  bound  for  one  of  these  places  if  it  is 
sought  to  prove  that  she  herself  is  contraband.  ^      ,    ^     i.        • 

In  cases  where  the  above  presumptions  do  not  anse,  the  destination  is 
presumed  to  be  innocent.  -.    j,  a 

The  presumptions  set  up  by  this  Article  may  be  rebutted. 

Article  35 

Conditional  contraband  is  not  hable  to  capture,  except  when  found  on  board 
a  vessel  bound  for  territory  belonging  to  or  occupied  by  the  enemy,  or  lor 
the  armed  forces  of  the  enemy,  and  when  it  is  not  to  be  discharged  m  an 
intervening  neutral  port.  , 

The  ship's  papers  are  conclusive  proof  both  as  to  the  voyage  on  which 
the  vessel  is  engaged  and  as  to  the  port  of  discharge  of  tiie  goods,  unless 
she  is  found  clearly  out  of  the  course  indicated  by  her  papers,  and  unable 
to  give  adequate  reasons  to  justify  such  deviation. 

Article  36 

Notwithstandmg  ihe  provisions  of  Article  35,  conditional  contraband, 
if  shown  to  have  the  destination  referred  to  in  Article  33.  is  hable  to  capture 
in  cases  where  the  enemy  country  has  no  seaboard. 
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Article  37 
A  vessel  carrying  goods  liable  to  capture  as  absolute  or  conditional  con- 
traband may  be  captured  on  the  high  seas  or  in  the  territorial  waters  of  the 
belligerents  throughout  the  whole  of  her  voyage,  even  if  she  is  to  touch  at  a 
port  of  call  before  reaching  the  hostile  destination. 

Article  38 

A  vessel  may  not  be  captured  on  the  ground  that  she  has  carried  contraband 
on  a  previous  occasion  if  such  carriage  is  in  point  of  fact  at  an  end. 

Article  39 
Contraband  goods  are  liable  to  condemnation. 

Article  40 
A  vessel  carrying  contraband  may  be  condemned  if  the  contraband,  reck- 
oned either  by  value,  weight,  volume,  or  freight,  forms  more  than  half  the 
cargo. 

Article  41 
If  a  vessel  canying  contraband  is  released,  she  may  be  condemned  to  pay 
the  costs  and  expenses  incurred  by  the  captor  in  respect  of  the  proceedings 
in  the  national  prize  court  and  the  custody  of  the  ship  and  cargo  during  the 
proceedings. 

Article  42 

Goods  which  belong  to  the  owner  of  the  contraband  and  are  on  board  the 
same  vessel  are  hable  to  condemnation. 

Article  43 

If  a  vessel  is  encountered  at  sea  while  unaware  of  the  outbreak  of  hostiUties 
or  of  the  declaration  of  contraband  which  applies  to  her  cargo,  the  contraband 
cannot  be  condemned  except  on  payment  of  compensation  ;  the  vessel  herself 
and  the  remainder  of  the  cargo  are  not  liable  to  condemnation  or  to  the  costs 
and  expenses  referred  to  in  Article  41.  The  same  rule  applies  if  the  master, 
after  becoming  aware  of  the  outbreak  of  hostilities,  or  of  the  declaration  of 
contraband,  has  had  no  opportunity  of  discharging  the  contraband. 

A  vessel  is  deemed  to  be  aware  of  the  existence  of  a  state  of  war,  or  of  a 
declaration  of  contraband,  if  she  left  a  neutral  port  subsequently  to  the  notifi- 
cation to  the  Power  to  which  such  port  belongs  of  the  outbreak  of  hostiHties 
or  of  the  declaration  of  contraband  respectively,  provided  that  such  notifica- 
tion was  made  in  sufficient  time.  A  vessel  is  also  deemed  to  be  aware  of  the 
existence  of  a  state  of  war  if  she  left  an  enemy  port  after  the  outbreak  of 
hostilities. 

Article  44 

A  vessel  which  has  been  stopped  on  the  ground  that  she  is  carrying  contra- 
band, and  which  is  not  Uable  to  condemnation  on  account  of  the  proportion 
of  contraband  on  board,  may,  when  the  circumstances  permit,  be  allowed  to 
continue  her  voyage  if  the  master  is  willing  to  hand  over  the  contraband  to 
the  belligerent  warship. 

The  delivery  of  the  contraband  must  be  entered  by  the  captor  on  the  log- 
book of  the  vessel  stopped,  and  the  master  must  give  the  captor  duly  certified 
copies  of  all  relevant  papers. 

The  captor  is  at  Uberty  to  destroy  the  contraband  that  has  been  handed 
over  to  him  under  these  conditions. 


APPENDIX  VIII 


YORK-ANTWERP   RULES,    1890 


GENERAL   AVERAGE 

The  following  Rules  were  adopted  at  the  Conferences  in  connection 
with  the  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations  held  at — 


ANTWERP.    1887 

RULE  I — JETTISON  OF  DECK  CARGO 

No  jettison  of  deck  cargo  shall 
be  made  good  as  general  average. 
Every  structure  not  built  in  with  the 
frame  of  the  vessel  shall  be  con- 
sidered to  be  a  part  of  the  deck  of 
the  vessel. 

RULE  IT — DAMAGE   BY   JETTISON 

Damage  done  to  goods  or  mer- 
chandise by  water  which  unavoidably 
goes  dovra  a  ship's  hatches  opened, 
or  other  opening  made  for  the  pur- 
pose of  making  a  jettison,  shall  be 
made  good  as  general  average  in 
case  the  loss  by  jettison  is  so  made 
good.  Damage  done  by  breakage 
and  chafing,  or  otherwise  from  de- 
rangement of  stowage  consequent 
upon  a  jettison,  shall  be  made  good 
as  general  average  in  case  the  loss 
by  jettison  is  so  made  good. 

RULE  III — EXTINGUISHING  FIRE  ON 
SHIPBOARD 

Damage  done  to  a  ship  or  cargo, 
and  either  of  them,  by  water  or  other- 
wise, in  extinguishing  a  fire  on  board 
the  ship,  shall  be  general  average, 
except  that  no  compensation  be 
made  for  damage  done  by  water  to 
packages  which  have  been  on  fire. — 
(See  Greenshields,  Cowie  &•  Co.  v.  Stephens 
&•  Sons,  1903,  1  K.  B.51.) 


LIVERPOOL,    1890 

RULE  I — JETTISON  OF  DECK  CARGO 

No  jettison  of  deck  cargo  shall 
be  made  good  as  general  average. 
Every  structure  not  built  in  with  the 
frame  of  the  vessel  shall  be  con- 
sidered to  be  a  part  of  the  deck  of 
the  vessel. 


BY       JETTISON 
FOR    THE    COM- 


RULE  II — DAMAGE 
AND  SACRIFICE 
MON   SAFETY 

Damage  done  to  a  ship  and  cargo, 
or  either  of  them,  by  or  in  conse- 
quence of  a  sacrifice  made  for  the 
common  safety,  and  by  water  wliich 
goes  down  a  ship's  hatches  opened, 
or  other  opening  made  for  the  pur- 
pose of  making  a  jettison  for  the 
common  safety,  shall  be  made  good 
as  general  average. 


RULE     III — EXTINGUISHING     FIRE     ON 
SHIPBOARD 

Damage  done  to  a  ship  and  cargo, 
or  either  of  them,  by  water  or  other- 
wise, including  damage,  by  beaching 
or  scuttling  a  burning  ship,  in  extin- 
guishing a  fire  on  board  the  ship, 
shall  be  made  good  as  general  aver- 
age ;  except  that  no  compensation 
shall  be  made  for  damage  to  such 
portions  of  the  ship  and  bulk  cargo, 
or  to  such  separate  packages  of 
cargo,  as  have  been  on  fire. 
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ANTWERP   {continued) 

RULE   IV — CUTTING  AWAY  WRECK 

Loss  or  damage  caused  by  cutting 
away  the  wreck  or  remains  of  spars, 
or  of  other  things,  which  have  previ- 
ously been  carried  away  by  sea  peril, 
shall  not  be  made  good  as  general 
average. 

RULE  V — ^VOLUNTARY  STRANDING 

When  a  ship  is  intentionally  run 
on  shore  because  she  is  sinking  or 
driving  on  shore  or  rocks,  no  dam- 
age caused  to  the  ship,  the  cargo, 
and  the  freight,  or  any  or  either  of 
them,  by  such  intentional  running 
on  shore  shall  be  made  good  as 
genera]  average. 


RULE   VI — CARRYING   PRESS   OF 
SAIL 

Damage  occasioned  to  a  ship  or 
cargo  by  carrying  a  press  of  sail 
shall  not  be  made  good  as  general 
average. 


RULE  VII — PORT  OF  REFUGE  EXPENSES 

When  a  ship  shall  have  entered  a 
port  of  refuge  under  such  circum- 
stances that  the  expenses  of  entering 
the  port  are  admissible  as  general 
average,  and  when  she  shall  have 
sailed  thence  with  her  original  cargo, 
or  a  part  of  it,  the  corresponding 
expenses  of  leaving  such  port  shall 
likewise  be  so  admitted  as  general 
average  ;  and  whenever  the  cost  of 
discharging  cargo  at  such  port  is 
admissible  as  general  average,  the 
cost  of  reloading  and  stowing  such 
cargo  on  board  the  said  ship,  to- 
gether with  all  storage  charges  on 
such  cargo,  shall  likewise  be  so  ad- 
mitted.    Exc^t  that  any  portion  of 


LIVERPOOL  {continued) 

RULE   IV — CUTTING  AWAY  WRECK 

Loss  or  damage  caused  by  cutting 
away  the  wreck  or  remains  of  spars, 
or  of  other  things  which  have  previ- 
ously been  carried  away  by  sea  peril, 
shall  not  be  made  good  as  general 
average. 

RULE  V — VOLUNTARY  STRANDING 

When  a  ship  is  intentionally  run 
on  shore,  and  the  circumstances  are 
such  that  if  that  course  were  not 
adopted  she  would  inevitably  sink, 
or  drive  on  shore  or  on  rocks,  no 
loss  or  damage  caused  to  the  ship, 
cargo,  and  freight,  or  any  of  them,  by 
such  intentional  running  on  shore 
shall  be  made  good  as  general  aver- 
age. But  in  all  other  cases  where  a 
ship  is  intentionally  run  on  shore  for 
the  common  safety,  the  consequent 
loss  or  damage  shall  be  allowed  as 
general  average. 

RULE  VI — CARRYING  PRESS  OF  SAIL — 
DAMAGE  TO  OR   LOSS  OF  SAILS 

Damage  to  or  loss  of  sails  and 
spars,  or  either  of  them,  caused  by 
forcing  a  ship  off  the  ground  or  by 
driving  her  higher  up  the  ground, 
for  the  common  safety,  shall  be 
made  good  as  general  average  ;  but 
where  a  ship  is  afloat,  no  loss  or 
damage  caused  to  the  ship,  cargo, 
and  freight,  or  any  of  them,  by 
carrying  a  press  of  sail,  shall  be 
made  good  as  general  average. 

RULE    VII — DAMAGE    TO    ENGINES    IN 
REFLOATING  A  SHIP 

Damage  caused  to  machinery  and 
boilers  of  a  ship,  which  is  ashore  and 
in  a  position  of  peril,  in  endeavour- 
ing to  refloat,  shall  be  allowed  in 
general  average,  when  shown  to  have 
arisen  from  an  actual  intention  to 
float  the  sliip  for  the  common  safety 
at  the  risk  of  such  damage. 


ANTWERP   {continued) 

the  cargo  left  at  such  port  of  refuge, 
on  account  of  its  being  unfit  to  be 
carried  forward,  or  on  account  of  the 
unfitness  or  inability  of  the  ship  to 
carry  it,  shall  not  be  called  on  to 
contribute  to  such  general  average. — 
(See  Rule  X  below.) 

RULE  VIII — WAGES  AND  MAINTEN- 
ANCE OF  CREW  IN  PORT  OF 
REFUGE 

When  a  ship  shall  have  entered  a 
port  of  refuge  under  the  circum- 
stances defined  in  Rule  VII,  the 
wages  and  cost  of  maintenance  of 
the  masters  and  mariners  from  the 
time  of  entering  such  port  until  the 
ship  shall  have  been  made  ready  to 
proceed  upon  her  voyage,  shall  be 
made  good  as  general  average.  Ex- 
cept that  any  portion  of  the  cargo 
left  at  such  ports  of  refuge  on  account 
of  its  being  unfit  to  be  carried  for- 
ward, or  on  account  of  the  unfitness 
or  inability  of  the  ship  to  carry  it, 
shall  not  be  called  upon  to  contribute 
to  such  general  average. — (See  Rule 
XL) 

RULE    IX — DAMAGE       TO      CARGO      IN 
DISCHARGING 

Damage  done  to  cargo  by  dis- 
charging  it  at  a  port  of  refuge  shall 
not  be  admissible  as  general  average 
in  case  such  cargo  shall  have  been 
discharged  at  the  place  and  in  the 
manner  customary  at  that  port  with 
ships  not  in  distress.— (See  Rule  XII.) 
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RULE  X — CONTRIBUTORY  VALUES 

The  contribution  to  a  general 
average  shall  be  made  upon  the 
actual  values  of  the  property  at  the 
termination  of  the  adventure,  to 
which  shall  be  added  the  amount 
made  good  as  general  average  for 
property  sacrificed  ;  deduction  being 
made  from  the  shipowners'  freight  and 
passage  money  at  a  risk  of  two-fifths 


RULE  VIII — EXPENSES  LIGHTENING  A 
SHIP  WHEN  ASHORE,  AND 
CONSEQUENT  DAMAGE 

When  a  ship  is  ashore  and,  in 
order  to  float  her,  cargo,  bunker 
coals  and  ship's  stores,  or  any  of 
them,  are  discharged,  the  extra  cost 
of  lightening,  Ughter  hire,  and  re- 
shipping  (if  incurred),  and  the  loss 
or  damage  sustained  thereby,  shall 
be  admitted  as  general  average. 


RULE   IX — CARGO,     SHIP'S    MATERIALS 
AND  STORES  BURNT  FOR  FUEL 

Cargoes,  ship's  materials  and 
stores,  or  any  of  them,  necessarily 
burnt  for  fuel  for  the  common 
safety,  at  a  time  of  peril,  shall  be 
admitted  as  general  average,  when, 
and  only  when,  an  ample  supply  of 
fuel  had  been  provided ;  but  the 
estimated  quantity  of  coals  that 
would  have  been  consumed,  calcu- 
lated at  the  price  current  at  the 
ship's  last  port  of  departure  at  the 
date  of  her  leaving,  shall  be  charged 
to  the  shipowner,  and  credited  to 
the  general  average. 

RULE   X — EXPENSES   AT   PORT   OF 
REFUGE,  ETC. 

(a)  When  a  ship  shall  have  entered 
a  port  or  place  of  refuge,  or  shall 
have  returned  to  her  port  or  place  of 
loading  in  consequence  of  accident, 
sacrifice  or  other  extraordinary  cir- 
cumstances, which  render  that  neces- 
sary foi  the  common  safety,  the 
expenses  of  entering  such  port  or 
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of  such  freight,  in  lieu  of  crew's 
wages,  port  charges  and  all  other 
deductions ;  deduction  being  also 
made,  from  the  value  of  the  property, 
of  all  charges  incurred  in  respect 
thereof  subsequently  to  the  arising 
of  the  claim  to  general  average. — 
(See  Rule  XVII.) 


LIVERPOOL   (continued) 

place  shall  be  admitted  as  general 
average  ;  and  when  she  shall  have 
sailed  thence  with  her  original  cargo, 
or  a  part  of  it,  the  corresponding 
expenses  of  leaving  such  port  or 
place  consequent  upon  such  entry 
or  return,  shall  Ukewise  be  admitted 
as  general  average. 

(b)  The  cost  of  discharging  cargo 
from  a  ship,  whether  at  a  port  or 
place  of  loading,  call  or  refuge,  shall 
be  admitted  as  general  average,  when 
the  discharge  was  necessary  for  the 
common  safety  or  to  enable  damage 
to  the  ship,  caused  by  sacrifice  or 
accident  during  the  voyage,  to  be 
repaired,  if  the  repairs  were  necessary 
for  the  safe  prosecution  of  the  voyage. 

(c)  Whenever  the  cost  of  discharg- 
ing cargo  from  a  ship  is  admissible 
as  general  average,  the  cost  of  re- 
loading and  storing  such  cargo  on 
board  the  said  ship,  together  with 
all  storage  charges  on  such  cargo, 
shall  Ukewise  be  so  admitted.  But 
when  the  ship  is  condemned  or  does 
not  proceed  on  her  original  voyage, 
no  storage  expenses  incurred  after 
the  date  of  the  ship's  condemnation, 
or  of  the  abandonment  of  the  voyage, 
shall  be  admitted  as  general  average. 

(d)  If  a  ship  under  average  be  in  a 
port  or  place  at  which  it  is  prac- 
ticable to  repair  her,  so  as  to  enable 
her  to  carry  on  the  whole  cargo,  and 
if,  in  order  to  save  expenses,  either 
she  is  towed  thence  to  some  other 
port  or  place  of  repair,  or  to  her 
destination,  or  the  cargo  or  a  portion 
of  it  is  transhipped  by  another  ship, 
or  otherwise  forwarded,  then  the 
extra  cost  of  such  towage,  tranship- 
ment and  forwarding,  or  any  of 
them  (up  to  the  amount  of  the  extra 
expense  saved),  shall  be  payable  by 
the  several  parties  to  the  adventure 
in  proportion  to  the  extraordinary 
expense  saved.~(See  Rule  VII.) 


RITLB   XI — LOSS   OF  FREIGHT 

In  every  case  in  which  a  sacrifice 
of  cargo  is  made  good  as  general 
average,  the  loss  of  freight  (if  any) 
which  is  caused  by  such  loss  of  cargo 
shall  likewise  be  so  made  good. — 
See  Rule  XV.) 


RtJLE  XI — WAGES  AND  MAINTEN- 
ANCE OF  CREW  IN  PORT  OF 
REFUGE,    ETC. 

When  a  ship  shall  have  entered 
or  been  retained  in  any  port  or  place 
under  the  circumstances,  or  for  the 
purposes  of  the  repairs  mentioned  in 
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RULE  XII. — AMOUNT   TO  BE   MADE  GOOD 
FOR   CARGO. 

The  value  to  be  allowed  for  goods 
sacrificed  shall  be  that  value  which 
the  owner  would  have  received  if  such 
goods  had  not  been  sacrificed. — (See 
Rule  XVI.) 


LIVERPOOL   (continued) 

Rule  X,  the  wages  payable  to  the 
master,  officers,  and  crew,  together 
with  the  cost  of  maintenance  of  the 
same,  during  the  extra  period  of 
detention  in  such  port  or  place  until 
the  ship  shall  or  should  have  been 
made  ready  to  proceed  on  her  voy- 
age, shall  be  admitted  as  general 
average.  But  when  the  ship  is  con- 
demned or  does  not  proceed  on 
her  original  voyage,  the  wages  and 
maintenance  of  the  master,  officers, 
and  crew,  incurred  after  the  date  of 
the  ship's  condemnation  or  of  the 
abandonment  of  the  voyage,  shall 
not  be  admitted  as  general  average. 
—(See  Rule  VIII.) 

RULE     XII — DAMAGE     TO     CARGO     IN 
DISCHARGING,    ETC. 

Damage  done  to  or  loss  of  cargo 
necessarily  caused  in  the  act  of  dis- 
charging, storing,  re-loading  and 
stowing,  shall  be  made  good  as 
general  average,  when  and  only 
when  the  cost  of  those  measures 
respectively  is  admitted  as  general 
average. — (See  Rule  IX.) 

RULE  XIII — DEDUCTIONS  FROM  COSTS 
OF   REPAIRS 

In  adjusting  claims  for  general 
average,  repairs  to  be  allowed  in 
general  average  shall  be  subject  to 
the  following  deductions  in  respect 
of  "  new  for  old,"  viz. — 

In  the  case  of  iron  or  steel  ships, 
from  date  of  original  register  to  the 
date  of  accident — 

Up  to  one  year  old  (A ). — All  repairs 
to  be  allowed  in  full,  except  painting 
or  coating  of  bottom,  from  which 
one-third  is  to  be  deducted. 

Between  one  and  three  years  (B). — 
One-third  to  be  deducted  off  repairs 
to  and  renewal  of  woodwork  of  hull, 
masts  and  spars,  furniture,  uphol- 
stery, crockery,  metal  and  glassware, 
also  sails,  rigging,  ropes,  sheets  and 
hawsers  (other  than  wire  and  chain), 
awnings,  covers  and  painting.  One- 
sixth  to  be  deducted  off  wire  rigging, 
wire  ropes  and  wire  hawsers,  chain 
cables  and  chains,  donkey-engines, 
steam  winches  and  connections,  steam 
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LIVERPOOL   {continued) 

cranes  and  connections ;  other 
repairs  in  full. 

Between  three  and  six  years  (C). — 
Deductions   as   above   under  Clause 

B,  except  that  one-sixth  be  deducted 
off  ironwork  of  masts  and  spars,  and 
machinery  (inclusive  of  boilers  and 
their  mountings). 

Between  six  and  ten  years  {D). — 
Deductions   as  above   under   Clause 

C,  except  that  one-third  be  deducted 
off  ironwork  of  masts  and  spars,  re- 
pairs to  and  renewal  of  all  machinery 
(inclusive  of  boilers  and  their  mount- 
ings), and  all  hawsers,  ropes,  sheets 
and  rigging. 

Between  ten  and  fifteen  years  {E). — 
One-third  to  be  deducted  off  all  re- 
pairs and  renewals,  except  ironwork 
of  hull  and  cementing  and  chain 
cables,  from  which  one-sixth  to  be 
deducted.  Anchors  to  be  allowed 
in  full. 

Over  fifteen  years  (F). — One-third 
to  be  deducted  off  all  repairs  and 
renewals.  Anchors  to  be  allowed  in 
full.  One-sixth  to  be  deducted  off 
chain  cables. 

Generally  (G). — ^The  deductions 
(except  as  to  provisions  and  stores, 
machinery  and  boilers)  to  be  regu- 
lated by  the  age  of  the  ship,  and 
not  the  age  of  the  particular  part 
of  her  to  which  they  apply.  No 
painting  bottom  to  be  allowed  if 
the  bottom  has  not  been  painted 
within  six  months  previous  to  the 
date  of  accident.  No  deduction  to 
be  made  in  respect  of  old  material 
which  is  repaired  without  being  re- 
placed by  new,  and  provisions  and 
stores  which  have  not  been  in  use. 
In  the  case  of  wooden  or  composite 
ships — 

When  a  ship  is  under  one  year 
old  from  date  of  original  re- 
gister, at  the  time  of  accident, 
no  deduction  new  for  old  shall 
be  made.  After  that  period 
a  deduction  of  one-third  shall 
be  made,  with  the  following 
exceptions — 
Anchors  shall  be  allowed  in  full. 
Chain  cables  shall  be  subject 
to  a  deduction  of  one-sixth 
only. 


LIVERPOOL   {continued) 

No  deduction  shall  be  made  in 
respect  of  provisions  and  stores 
which  had  not  been  in  use. 

Metal  sheathing  shall  be  dealt 
with  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the 
gross  weight  of  metal  sheath- 
ing stripped  off,  minus  the 
proceeds  of  the  old  metal. 
Nails,  felt  and  labour,  metal- 
ling are  subject  to  a  deduction 
of  one-third. 

In  the  case  of  ships  generally — 

In  the  case  of  all  ships,  the  ex- 
pense of  straightening  bent 
ironwork,  including  labour  of 
taking  out  and  replacing  it, 
shall  be  allowed  in  full. 

Graving  dock  dues,  including 
expenses  of  removals,  cart- 
ages, use  of  shears,  stages, 
and  graving  dock  materials, 
shall  be  allowed  in  full. 

RULE   XIV — TEMPORARY   REPAIRS 

No  deductions  "  new  for  old " 
shall  be  made  from  the  cost  of  tem- 
porary repairs  of  damage  allowable 
as  general  average. 

RULE  XV — LOSS  OF  FREIGHT 

Loss  of  freight  arising  from  dam- 
age to  or  loss  of  cargo  shall  be  made 
good  as  general  average,  either  when 
caused  by  a  general  average  act,  or 
when  the  damage  to  or  loss  of  cargo 
is  so  made  good. — (See  Rule  XI, 
Antwerp.) 

RULE  XVI — AMOUNT  TO  BE  MADE 
GOOD  FOR  CARGO  LOST  OR  DAM- 
AGED  BY   SACRIFICE 

The  amount  to  be  made  good  as 
general  average  for  damage  or  loss 
of  goods  sacrificed  shall  be  the  loss 
which  the  owner  of  the  goods  has 
sustained  thereby,  based  on  the  mar- 
ket values  at  the  date  of  the  arrival 
of  the  vessel,  or  at  the  termination 
of  the  adventure. — (See  Rule  XII, 
Antwerp.) 

RULE  XVII — CONTRIBUTORY 
VALUES 

The  contribution  to  a  general  aver- 
age shall  be  made  upon  the  actual 
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LIVERPOOL   (continued) 

values  of  the  property  at  the  termina- 
tion of  the  adventure,  to  which  shall 
be  added  the  amount  made  good  as 
general  average  for  property  sacri- 
ficed ;  deduction  being  made  from 
the  shipowners'  freight  and  passage- 
money  at  risk,  of  such  port  charges 
and  crew's  wages  as  would  not  have 
been  incurred  had  the  ship  and  cargo 
been  totally  lost  at  the  date  of  the 
general  average  act  or  sacrifice,  and 
iiave  not  been  allowed  as  general 
average  ;  deductions  being  also  made 
from  the  value  of  the  property  of  all 
charges  incurred  in  respect  thereof 
subsequently  to  the  General  Average 
Act,  except  such  charges  as  are 
allowed  in  general  average.  Pas- 
sengers' luggage  and  personal  effects, 
not  shipped  under  bill  of  lading,  shall 
not  contribute  to  general  average. — 
(See  Rule  X,  Antwerp.) 

RULE   XVIII — ADJUSTMENT 

Except  as  provided  in  the  fore- 
going rules,  the  adjustment  shall  be 
drawn  up  in  accordance  with  the 
law  and  practice  that  would  have 
governed  the  adjustment  had  the 
contract  of  affreightment  not  con- 
tained a  clause  to  pay  general  average 
according  to  these  rules. 
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Abandonment,  95,  112 

,  Notice  of,  244 

Accommodation  of  Passengers,  61 
Act  of  God,  279 
Actual  Total  Loss,  243 
Admiralty  Court,  141,  148 
Advance  and  Allotment  Notes,  43 

Freight,  114 

Adventures  and  Perils,  233 
Affreightment,  76,  89 

,  Law  Governing,  80 

Agency,  88 

and  Marine  Insurance,  210 

of  Master,  101 

Agreement  with  Seamen,  35 
Aleatory  Contract,  279 
Alien  Enemy,  279 

Pilots,  166 

Allies'  Ships  and  Allies'  Goods.  264 

"All  other  Perils,"  234 

"All  Risks,"  234 

Alteration  of  Name  of  Ship,  18 

of  Policy,  224 

American  Harter  Act,  81 
Amount  of  Salvage,  185 
Application  for  Registry  of  Ship,  7 
Apprentices,  279 

Arrest  of  Ship,  234 
Assignment  of  Freight,  122 
At  and  From,  227 
Average,  100,  187 

Adjuster,  201 

Adjustment,  201 

Clauses,  202 

■ ,  General,  187 

,  Particular,  203 

Stater,  201 

Back  Freight,  282 
BaUast,  282 
Ballastage,  283 
Barratry.  93,  234,  283 
"Beginning  the  Adventure,  etc.." 

230 
Belligerent.  249 
Belligerency.  Notice  of.  252 
Beneficial  Interest,  21 

Owner.  Liability  of.  22 

Berth  Notes.  86 


BiU  of  Health,  283 

of  Lading,  97.  232 

as   Document  of  Title, 
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.  Clean.  100 
■,  Construction  of,  99 
•,  Indorsement  of,  105 
.  Stamping  of,  101 
.  Through.  108 
.  Transfer  of.  108 


of  Sale.  11 


Blank     Indorsement    of    Bill    of 

Lading.  106 
Blockade,  270 

.  Effective.  271 

Running,  272 

Bottomry  Bond.  126 
Breach  of  Charter  Party.  94 
British  Ships,  2,  257 
Brokerage  Charges,  220 

C.F.L,  284 

Cancellation    and    Laying-up    Re- 
turns Clause,  240 
Capture.  251.  263 
Cargo.  93 

Carriage.  Contract  of.  52.  76 
Casus  Fortuitus  (see  Act  of  God) 
Cattle,  Carriage  of,  64 
Certificate  for  Clearance.  69 
Certificates  of  Mortgage  and  Sale.  16 

of  Registry.  10.  29 

Cesser  Clause  in  Charter  Party.  121 
Charge  on  Wages.  47 
Charter  of  Ship  for  Voyage.  84 
Charter  Party.  84.  121 

as  Contract  of  Affreight- 
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and  Hiring.  90 

,  Breach  of,  94 

,  Rescission  of.  95 

.  Stamping  of,  87 

"  Clean  "  BiU  of  Lading,  100 

" "  Charter  Party.  89 

Clear  Days,  284 
Clearance,  25,  284 
Claused  Receipt.  99 
Club  Policies,  227 
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CoUision,  136.  143.  233  . 

Caused  by  Ship   of   Foreign 

Sovereign,  145 

Clause.  237 

with  Third  Vessel,  177 

Common  Carriers,  76 
Compulsory  Pilotage,  164 

.,  Exemptions  from,  loa 

Conditions  and  Warranties,  91,  240 
Confiscation,  267 
Consignor,  when  he  can  sue,  lUb 
Constructive  Total  Loss,  243 
Contingency  Freight,  285 
Continuous  Voyage,  267 
Contraband  of  War,  266 
Contract  of  Marine  Insurance,  ZW 
Contribution,  Calculation  of,  201 
Contributories  in  General  Average, 

198 
Crew  and  Salvage,  181 
. of  Emigrant  Ship,  66 

Damage  to  Passenger's  Luggage.  50 
Damages,  146 
Dangerous  Goods,  64,  93 
Dangers  of  the  Seas,  80 
Deck  Cargo,  93,  223 
Declaration  of  London,  2b  1,  o/^ 

of  Paris,  262 

of  Transfer,  12 

re  British  Ship.  7.  23 

Declarations,  23 

Default,  190 

Delay  in  Voyage,  79 

^^of  Cargo.  79  ,^t^^^ 

Delivery  and  Discharge  of  Cargo, 

of  Goods,  112 

Demurrage,  285 

DereUct,  285 

Destination,  231 

Detained  Vessel,  70 

Detention  and  Wrongful  Landmg 

of  Passengers,  72 
Deviation,  79,  92 
Discharge  of  Seamen,  38 
Discipline,  48 
Dispatch,  79,  92 
Double  Insurance,  215 
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Effective  Blockade,  271 
Embargo,  95 
Emigrant  Ship,  54 

. .,  Equipment  of. 

.  Survey  of.  60 

Enemy.  234 

Goods.  263 

Vessels.  250 

Evidence    of    First    Registry 
British-built  Ship,  8 


Examination  for  Certificates,  3 
Exterritoriality,  30 

F.A.S.,  230 
F.C.S.,  286 
F.G.A..  286 
F.O.B..  230,  286 
F.P.A.,  236,  239.  286 
Fair  Way,  286 

First     Registry     of     British-built 

Ships,  8  ^   .,xcu-     Q 
.  of  Foreign-built  Ship,  o 

Fishing  Vessels,  252 
Flag.  24,  257 
Floating  PoUcy,  227 
Foreign-going  Ship,  1 

Ports  of  Registry,  29 

Forfeiture  of  Ship,  27 
Free  Course,  286 

of  Capture  and  Seizure,  236 

Freight,  76,  112 

after  Transhipment,  118 

,  Amount  of,  1 18 

,  By  whom  Payable,  120 

,  Loss  of,  113,  196 

,  Manner  of  Paying,  114,  123 

,  Nature  of,  112 

,  Pro  Rata,  115 

,  To  whom  Payable,  121 

.'  upon  Capture,  266 

,  When  Payable,  114,  116 

Full  and  Complete  Cargo,  94 

Gambling  Policy,  215,  227 
General  Average,  187,  236,  239 
Adjustment,  199 
Contribution.  190,  198 
Expenditure,  196 
Loss,  191,  246 

of  Cargo,  194 
of  Freight.  196 
of  Ship,  192 
Sacrifice,  189 


Ship,  76 


Goods  at  Sea,  260 

Gross  Value,  246 

"  Grounding  or  Stranding, 
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Hague  Convention,  255 

Harter  Act,  81 

High  Seas,  253,  286 

Home  Trade  Passenger  Ship,  1 

Ship,  1 

"  Honour  "  PoUcy,  215,  227 

Hull.  287 
Hypothecation,  126 
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Inchmaree  Clause.  238 
Indemnity.  Measure  of.  245 
Indorsement  of  Bill  of  Lading,  105 
Inherent  Vice,  190 
In  personam,  148,  287 
In  rem,  134,  137,  147,  287 
Inspection  of  Register,  24 
Institute  Time  Clauses,  238 
Insurable  Interest,  213 

Value.  214.  232 

Insurance.  132,  208 

Interest  on  Bottomry  Bond,  128 

International  Law,  249 

Jetsam,  288 
Jettison,  234 

Lagan,  288 

Lay  Days,  288 

Letters  of  Mart,  234 

Liabihty  of  Shipowner,  88 

Liberty  to  Tow,  177 

lien,  136 

,  Discharge  of.  142 

for  Freight.  123.  138 

-  for  Wages.  138.  139 
Life  Salvage.  180 
Light  Dues,  289 

,  AppUcation  and  Collec- 
tion of,  289 

,  Distress  on  Ship  for,  290 

,  Persons  Liable  to,  290 

,  Receipt  for,  290 

Lights,  Rules  as  to.  150 
Limitation  of  Liability,  204 

of  Rights  of  Seamen.  40 

Lloyd's  S.  G.  PoUcy.  228 

Time  Policy.  238 

Loading  and  Unloading,  78,  112 

Capacity  of  Ship  inserted  in 

Charter  Party.  94 

Load  Line  in  Ships.  6 
Log-Book,  29 
Long  SUp,  219 
Loss  of  Freight,  113 

of  Lien,  124 

Losses,  242 

Lost  or  Not  Lost,  229,  290 

Lump  Freight,  114 

Managing  Owner,  22 
Manifest,  295 
Marine  Contract.  209 
Insurance  Act,  1906,  Appen- 
dix I.  299 

,  Contract  of,  208 

,  How  effected,  218 

PoUcy,  222 

Maritime  Interest.  132 


Maritime  Lien,  Discharge  of,  142 
Marking  of  Anchors  and  Cables,  291 

of  British  Ships.  5 

Master  of  Ship,  32,  230 
Master's  Bond,  68 
Mate's  Receipt,  98 
Measurement  of  British  Ships,  5,  28 
Medical  Inspection,  66 

Ofl&cer,  65 

Stores,  63 

Memorandum.  236 
Men  of  War,  233 
Misconduct,  183 
Misrepresentation,  91,  210 
Mixed  PoUcies,  226 
Mortgagees  of  Enemy  Ship,  259 
Mortgages,  14,  122 

Name  of  Ship,  5,  17 
National  Character  and  Flag,  24 
Necessary  Repairs,  129 
NegUgence,  82,  143 

Clause,  238 

Neutral  Ship,  Condemnation  of,  268 
Non-deviation,  92 

Officers  of  a  Ship,  34 
Owner,  7 

Part  Owners,  292 
Partial  Loss.  244 
Particular  average.  203 

Loss,  203 

Parties  to  Charter  Party  Contract, 

87 
Passenger.  Definition  of.  54 

Steamer,  49.  54 

— ,  General  Equipment  of. 
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-,  Survey  of,  56 
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Passengers,  49 

Passengers'  Contracts  in  Emigrant 

Ships,  71 
Lists,  68 

Luggage,  50 

Penalties   for   Blockade    Runnmg, 

273 
Penalty,  94 

Perils  of  the  Sea.  80.  232 
Persons  Qualified  to  be  Owners  of 

British  Ships,  2 
Petty  Average,  292 
Pilot,  163 

,  Authority  of,  167 

Boats.  170 

Flags,  170 

Pilotage,  163 

Authority,  163 

Certificates,  166 
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Pilotage,  Compulsory,  164 

Organisation,  164 

Rates  and  Dues,  169 

Pilots,  Offences  by,  171 
Pirates,  234 

Policies,  Kinds  of,  226 
Policy,  222 

,  Alterations  in,  224 

,  Essentials  of,  225 

,  Form  of,  223,  228 

Proof  of  Interest,  227 

Port  of  Registry,  9 

,  Transfer  of,  19 

Risk  Policy,  292 

P.P.I.  Policy,  227 
Premium,  220 

,  Return  of,  248 

Primage,  100,  293 

Principal    or    Agent   and    Charter 

Party,  86 
Private  Vessels  of  the  Enemy,  251 
Prize,  250,  293 

Courts.  274 

,  Functions  of,  275 

,  Jurisdiction  of,  276 

,  Procedure  of,  277 

,  Who  may  set  up,  276 

Proceedings  in  personam,  148 

in  rem,  147 

Pro  Rata  Freight,  115 
Protest,  293 

Provisional  Certificate,  II 
Provisions,  etc.,  62 

in  Case  of  Wreck,  73 

Public  Vessels  of  the  Enemy,  250 

Quarantine,  293 
Quick  Dispatch,  79,  92 

Rating  of  Seamen,  38 
Red  Ensign,  25 
Register  Book,  4 

,  Inspection  of,  23 

Registrars  of  British  Ships,  4 
Registration  of  British  Ships,  3 
Registry  Anew,  19 

of  Alterations,  18 

Re-insurance,  217 

Re-landing  of  Persons  for  Medical 

reasons,  67 
Requisition  of  Cargo,  266 
Re-registry  of   Abandoned    Ships 
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Respondentia,  126.  134 
Return  of  Passage  Money  in  case  of 

Re-landing,  67 
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Returns,  23 

Right  of  Visit  and  Search,  269 

Risk  of  Craft,  230 

Running  Days,  293 

the  Blockade.  272 

Salvage,  179 

by  King's  Ships,  184 

,  Kinds  of,  180 

,  Persons  who  can  Claim,  183 

Salvor.  179 

Sanitary  Arrangements,  71 
Search,  Right  of,  269 
Seamen,  35 
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BUSINESS  HANDBOOKS 

AN  ABRIDGED  LIST  OF  PRACTICAL  GUIDES  FOR 
::    BUSINESS  MEN  AND  ADVANCED  STUDENTS    :: 


COMPLBTB   LIST  OP  COMMERCIAL  BOOKS  POST  FRBB  ON  APPLICATION 


BOOK-KEEPING  AND  ACCOUNTS 

ADVANCED    ACCOUNTS.     A    Manual    of    Advanced    Book-keeping    and 

Accountancy  for  Accountants,  Book-keepers,  and  Business  Men.    Edited 

by  Roger  N.  Carter,  M.Com.,  F.C.A.,   Lecturer  on    Accounting  at  the 

University  of  Manchester.    In  demy  8vo,  cloth  gilt,  988  pp.     78.  6d.  net. 
AUDITING,  ACCOUNTING,  AND  BANKING.    By  Frank  Dowler,  A.C.A.  ; 

and  E.   Mardinor  Harris,    Associate  of  the  Institute  of  Bankers.     In 

demy  8vo,  cloth  gilt,  328  pp.     7s.  6d.  net. 
THE   PRINCIPLES    OF   AUDITING.    A   Practical   Manual   for   Advanced 

Students  and  Practitioners.     By  F.  R.  M.  de  Paula  {of  the  firm  of  De 

Paula,   Turner,  Lake  <&-  Co.),  F.C.A.     In  demy  8vo,  cloth  gilt,  224  pp. 

7s.  6d.  net. 
ACCOUNTANCY.    By  F.  W.  Pixley,  F.C.A.,  Barrister-at-Law,  Ex-President 

of  the  Institute   of   Chartered    Accountants.     In   demy   8vo,    cloth   gilt, 

318  pp.     7s.  6d.  net. 
AUDITORS  :    THEIR  DUTIES  AND  RESPONSIBILITIES.    By  the  same 

Author.     Eleventh  Edition.     In  demy  8vo,  cloth  gilt,  732  pp.     21s.  net. 
COST  ACCOUNTS  in  Principle  and  Practice.     By  A.  Clifford  Ridgway, 

F.C.A.     In   demy   8vo,    cloth   gilt,   with   40   specially   prepared   forms. 

5s.  net. 
THEORY   AND   PRACTICE   OF  COSTING.    By  E.   W.   Newman,   A.C.A. 

In  demy  8vo,  cloth  gilt,  203  pp.     lOs.  6d.  net. 
COMPANY  ACCOUNTS.    By  Arthur  Coles,  F.C.I.S.     With  a  Preface  by 

Charles  Comins,  F.C.A.     In  demy  8vo,  cloth  gilt,  356  pp.     7s.  6d.  net. 
DICTIONARY  OF  BOOK-KEEPING.    By  R.  J.  Porters.    In  demy  8vo, 

780  pp.     7s.  6d.  net. 
MANUFACTURING  BOOK-KEEPING  AND  COSTS.    By  George  Johnson. 

F.C.I.S.     In  demy  8vo,  cloth  gilt,  120  pp.     58.  net. 
MANUAL   OF  BOOK-KEEPING   AND   ACCOUNTANCY.      By   A.    Nixon, 

F.C.A.,  F.C.I.S.,  and  H.  E.  Evans,  A.C.A.     In  demy  8vo,  cloth  gilt, 

330  pp.  IDs.  6d.  net. 
THE  ACCOUNTS  OF  EXECUTORS,  ADMINISTRATORS,  AND  TRUSTEES. 

With  a  Summary  of  the  Law  in  so  far  as  it  relates  to  Accounts.     By 

William  B.  Phillips,  A.C.A.  (Hons.  Inter,  and  Final),  A.C.I.S.    Fourth 

Edition,  Revised.     In  demy  8vo,  cloth  gilt,  150  pp.     58.  net. 
PRACTICAL  BOOK-KEEPING.    By  Geo.  Johnson,  F.C.I.S.    In  crown  8vo, 

cloth,  420  pp.     6s.  net. 
RAILWAY  ACCOUNTS  AND  FINANCE.    Railway  Companies  (Accounts  and 

Returns)  Act,  1911.    By  Allen  E.  Newhook,  A.K.C.    In  demy  8vo, 

cloth  gilt,  148  pp.     5s.  net. 
DEPRECIATION  AND  WASTING  ASSETS,  and  their  treatment  in  com- 
puting annual  profit  and  loss.     By  P.  D.  Leake,  F.C.A.     In  demy  8vo, 

cloth  gilt,  257  pp.     15s.  net. 
COMMERCIAL  GOODWILL.     Its  History,  Value,  and  Treatment  in  Accounts. 

By  the  same  author.     In  demy  8vo,  cloth  g^t,  260  pp.     21s.  net. 
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ACCOUNTING.    By  S.  S.  Dawson,  F.C.A.  :   and  R.  C.  De  Zouche,  F.C.A. 

In  demy  8vo,  cloth  gilt,  290  pp.     lOs.  6d.  net. 
MANUAL  OF  COST  ACCOUNTS.    By  Julius  Lunt,  A.C.A.   (Hons.).    In 

demy  8vo,  cloth  gilt,   124  pp.     68.  net.  _  ^  ,   .       ^     ^  « 

MUNICIPAL  BOOK-KEEPING.    By  J.  H.  McCall,  F.S.A.A.     In  demy  8vo, 

cloth  gilt.  122  pp.     78.  6d.  net. 
BRANCH  ACCOUNTS.    By  P.  Taggart,  A.S.A.A.     In  demy  Svo,  87  pp. 

3s.  net. 

BUSINESS  TRAINING 

LECTURES  ON  BRITISH  COMMERCE,  including  Finance,  Insurance,  Busi- 
ness, and  Industry.  With  a  Preface  by  the  Hon.  W.  Pember 
Reeves.     In  demy  Svo,  cloth  gilt,  295  pp.     78.  6(1.  net. 

THE  THEORY  AND  PRACTICE  OF  COMMERCE.  Being  a  Complete  Guide 
to  Methods  and  Machinery  of  Business.  Edited  by  F.  Heelis,  F-C-IS., 
assisted  by  Specialist  Contributors.  In  demy  8vo,  cloth  gilt,  620  pp., 
with  many  facsimile  forms.     78.  6d.  net. 

THE  PRINCIPLES  AND  PRACTICE  OF  COMMERCE.  By  James  Stephen- 
son, M.A..  M.Com.,  B.Sc.     In  demy  8vo,  cloth  gilt,  650  pp.,  with  many 

THE  PrTnCiSIs  AND  PRACTICE  OF  COMMERCIAL  CORRESPONDENCE. 

Bv  the  same  Author.     In  demy  8vo,  320  pp.     7s.  6d.  net. 
THE  PRINCIPLES  OF  COMMERCIAL  HISTORY.    By  the  same  Author. 

the"  PmlcfpLEs' Vn^D    PRACTICE    OF   COMMERCIAL   ARITHMETIC. 

Bv  P  W.  NoRRis,  M.A..  B.Sc.  (Hons.).  In  demy  8vo,  452  pp.  78.  ba.  net. 
MODERN  BUSINESS  AND  ITS  METHODS.  A  Manual  of  Business  Organ- 
ization Management,  and  Office  Procedure  for  Commercial  Students  and 
Business  Men.  By  W.  Campbell,  Chartered  Secretary.  In  crown  Svo. 
cloth,  493  pp.     78.  6d.  net.    Also  in  2  vols.,  each  3s.  6d.  net. 

INSURANCE 

INSURANCE.    A  Practical  Exposition  for  the  Student  and  Business  Man. 

Bv  T  E  Young,  B.A.,  F.R.A.S.    With  a  Practical  Section  on  Workmen  s 

Compensation  Insurance,  by  W.  R.  Strong,  F.I^;    and  the  National 
.       Insurance  Scheme,  by  Vyvyan  Mark,  F.F.A.,  F  I.A.     Third  Edition, 

•Revised  and  Enlarged.     In  demy  8vo,  cloth  gilt,  440  pp.     108.  6(1.  net. 
INSURANCE  OFFICE^ORGANIZAW        MANAGEMENT,  AND  ACCOUNTS. 
.       By  T  E.  Young,  B.A.,  F.R.A.S. ;  and  Richard  Masters,  A.C.A.  Second 

Edition.  Revised.     In  demy  8vo,  cloth  gilt,  150  pp.     68.  net. 
TALKS  ON  INSURANCE  LAW.    By  Jos.  A.  Watson.  B.Sc.  LL.B.     In 

PENS0N,'ENDtw\iN^^^^^^  AND  OTHER  SCHEMES 

FOR  COMMERCIAL  COMPANIES.    By  Harold  Dougharty.  F.C.I.S. 
In  demy  8vo,  cloth  gilt.  103  pp.     68.  net. 

ORQANIZATION  AND  MANAGEMENT 

OFFICE  ORGANIZATION  AND  MANAGEMENT.  Including  Secretarial 
Work  By  Lawrence  R.  Dicksee,  M.Com.,  F.C.A. ;  and  H.  E.  Blain, 
CBE  Assistant  Managing  Director  of  the  Underground  Railways  of 
London.  Fourth  Edition.  Revised.  In  demy  8vo,  cloth  gilt,  314  pp. 
7s.6d.net. 
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COUNTING  HOUSE  AND  FACTORY  ORGANIZATION.    A  Practical  Manual 

of  Modern  Methods  applied  to  the  Counting  House  and  Factoy.     By 

J.  GiLMOUR  Williamson.     In  demy  8vo,  cloth  gilt.  182  pp.     78.  6d.  net. 
FILING    SYSTEMS.    Their    Principles    and   their   Application    to   Modern 

Office  Requirements.     By  Edward  A.  Cope.     In  crown  8vo,  cloth  gilt, 

200  pp.,  with  illustrations.     3s.  6d.  net. 
INDUSTRIAL  TRAFFIC  MANAGEMENT.    By  Geo.  B.  Lissenden,   Author 

of  "  Railway  {Rebates)  Case  Law,"  etc.,  etc.     With  a  Foreword  by  Lord 

Leverhulme.      Second  Edition  Revised  and  Enlarged.      In  demy  Svo, 

cloth  gilt,  352  pp.     2l8.  net. 
MOTOR  ROAD  TRANSPORT  FOR  COMMERCIAL  PURPOSES.    By  John 

Phillimore.     With  an  Introduction  by  Sir  H.  P.  Maybury.  K.C.M.G., 

C.B.     In  demy  8vo,  cloth  gilt.  216  pp.     12s.  6d.  net. 
THE  PSYCHOLOGY  OF  MANAGEMENT.    By  L.  M.  Gilbreth.    In  demy 

Svo,  354  pp.     78.  6d.  net. 
EMPLOYMENT     MANAGEMENT.     Compiled     and     edited     by     Daniel 

Bloomfield.     In  demy  Svo,  507  pp.     88.  6d.  net. 
LECTURES  ON  INDUSTRIAL  ADMINISTRATION.    Edited  by  B.  Muscio. 

M.A.     In  crown  Svo,  cloth,  276  pp.     68.  net. 
OUTLINES  OF  INDUSTRIAL  ADMINISTRATION.    By  R.   O.  Herford, 

H.  T.  HiLDAGE,  and  H.  G.  Jenkins.     In  demy  Svo,  cloth  gilt,  124  pp. 

6s.  net. 
INDUSTRIAL  CONTROL.     By  F.  M.  Lawson.     In  demy  Svo,  cloth  gilt, 

130  pp.    8s.  6d.  net. 
FACTORY  ADMINISTRATION  IN  PRACTICE.    By  W.  J.  Hiscox.     In  demy 

Svo,  cloth  gilt.     8 8.  6d.  net. 
MANAGEMENT.    By  J.  Lee.  M.A.,  M.Com.Sc.     In  demy  Svo,  cloth.  gUt. 

133  pp.     58.  net. 
CLUBS  AND  THEIR  MANAGEMENT.    By  Francis  W.  Pixley.  F.C.A.. 

Barrister-at-Law.     In  demy  Svo,  cloth  gilt,  240  pp.     78.  6d.  net. 
SOLICITOR'S  OFFICE  ORGANIZATION,  MANAGEMENT,  AND  ACCOUNTS. 

By  E.  A.  Cope  and  H.  W.  H.  Robins.     In  demy  Svo.  cloth  gilt,  176  pp., 

with  numerous  forms.     6s.  net. 
COLLIERY  OFFICE  ORGANIZATION  AND  ACCOUNTS.    By  J.  W.  Innes, 

F.C.A.  ;    and  T.  Colin  Campbell,  F.C.I.     In  demy  Svo.     7s.  6d.  net. 
DRAPERY    BUSINESS    ORGANIZATION    AND    MANAGEMENT.    By    J. 

Ernest  Bayley.     In  demy  Svo,  cloth  gilt,  300  pp.     78.  6d.  net. 
GROCERY  BUSINESS  ORGANIZATION  AND  MANAGEMENT.    By  C.  L.  T. 

Beeching.     With  Chapters  on  Buying  a  Business,  Grocers'  Office  Work 

and  Book-keeping,  etc..  by  J.  A.  Smart.     Second  Edition.     In  demy  Svo, 

cloth.  183  pp.     6s.  net. 
THE  HISTORY,  LAW,  AND  PRACTICE  OF  THE   STOCK  EXCHANGE. 

By  A.  P.  Foley.  B.A..  Barrister-at-Law  ;  and  F.  H.  Carruthers  Gould. 

Third  Edition,  Revised.     In  demy  Svo.  cloth  gilt,  348  pp.     78.  6d.  net. 

SHIPPING 

SHIPPING  OFFICE  ORGANIZATION,  MANAGEMENT,  AND  ACCOUNTS. 

A  comprehensive  Guide  to  the  innumerable  details  connected  with  the 

Shipping  Trade.     By  Alfred  Calvert.     In  demy  Svo,  cloth  gilt,  203  pp.. 

with  numerous  forms.     68.  net. 
THE  EXPORTER'S  HANDBOOK  AND  GLOSSARY.    By  F.  M.  Dudeney. 

In  demy  Svo,  cloth  gilt,  254  pp.     8s.  6d.  net. 
EXPORTING  TO  THE  WORLD.    By  A.  A.  Preciado.    A  Manual  of  practical 

export  information.     In  demy  Svo,  cloth  gilt,  447  pp.     21s.  net. 
CASE  AND  FREIGHT  COSTS.     The  Principles  of  Calculation  relating  to  the 

Cost  of,   and   Freight  on.   Sea  or  Commercial  Cases.     By   A.   W.   E. 

Crosfield.     In  crown  Svo.  cloth,  62  pp.     28.  net. 
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BANKING  AND  FINANCE 


MONEY,  EXCHANGE,  AND  BANKING,  in  their  Practical.  Theoretical,  and 

Legal  Aspects.     A  complete  Manual  for  Bank  Officials,  Business  Men, 

and  Students  of  Commerce.     By  H.  T.  Easton,  Associate  of  the  Institute 

of  Bankers.     Second  Edition.     In  demy  8vo,  cloth  gilt,  312  pp.     68.  net. 
ENGLISH    PUBLIC    FINANCE.     From    the    Revolution    of    1688.     With 

Chapters  on  the  Bank  of  England.     By  Harvey  E.  Fisk.     In  demy  8vo, 

cloth  gilt,  207  pp.     78.  6(1.  net. 
FOREIGN    EXCHANGE   AND   FOREIGN   BILLS   IN   THEORY   AND    IN 

PRACTICE.     By    W.    F.    Spalding,    Certificated    Associate,  Institute   of 

Bankers.     Fourth  Edition.     In  demy  8vo,  cloth  gilt,  261  pp.    78.  6d.  net. 
EASTERN  EXCHANGE,  CURRENCY,  AND  FINANCE.     By  the  same  Author. 

Third  Edition.     In  demy  8vo,  cloth,  375  pp.,  illustrated.    15s.  net. 
FOREIGN  EXCHANGE,  A  PRIMER  OF.     By  the  same  Author.     In  crown 

8vo,  cloth,  108  pp.     3s.  6d.  net. 
BANKERS'  CREDITS  AND  ALL  THAT  APPERTAINS  TO  THEM  IN  THEIR 

PRACTICAL,  LEGAL  AND  EVERYDAY  ASPECTS.    By  the  same  Author. 

In  demy  8vo,  cloth  gilt,  126  pp.     lOs.  6d.  net. 
THE  FUNCTIONS  OF  MONEY.     By  the  same  Author.     With  a  Foreword 

by  G.  Armitage  Smith,  D.Litt.,  M.A.     In  demy  8vo,  cloth  gilt,  179  pp. 

78.  6d.  net. 
PRACTICAL  BANKING.     By  J.  F.  G.  Bagshaw.  Certificated  Associate  of  the 

Institute  of  Bankers.     With  chapters  on  **  The  Principles  of  Currency," 

by  C.  F.  Hannaford,  Associate  of  the  Institute  of  Bankers  ;   and  "  Bank 

Book-keeping,"  by  W.  H.  Peard,  Member  of  the  Institute  of  Bankers  in 

Ireland.     In  demy  8vo,  cloth  gilt,  397  pp.     7s.  6d.  net. 
BANK   ORGANIZATION,   MANAGEMENT,   AND   ACCOUNTS.    By   J.    F. 

Davis,  D.Lit.,  M.A.,  LL.B.     In  demy  8vo,  cloth  gilt,   165  pp.     68.  net. 
BILLS,   CHEQUES,   AND    NOTES.     A   Handbook   for   Business   Men   and 

Lawyers.     By  J.  A.  Slater,  B.A.,  LL.B.  (Lond.).     Third  Edition.     In 

demy  8vo,  cloth  gilt,  214  pp.     68.  net. 
THE  BANKERS'  CLEARING  HOUSE.    What  it  is  and  what  it  does.     By 

P.  W.  Matthews.     In  demy  8vo,  cloth  gilt,  168  pp.     78.  6d.  net. 
BANKERS'  SECURITIES  AGAINST  ADVANCES.    By  Lawrence  A.  Fogg, 

Certificated   Associate  of  the  Institute  of  Bankers.     In  demy  8vo,  cloth 

gilt,  120  pp.     6s.  net. 
BANKERS'  ADVANCES.    By  F.  R.  Stead.     Edited  by  Sir  John  Paget. 

K.C.     In  demy  8vo,  cloth,  144  pp.     68.  net. 
BANKERS'    ADVANCES    AGAINST    PRODUCE.    By    A.    Williams.     In 

demy  8vo,  cloth  gilt,   147  pp.     68.  net. 
SIMPLE  INTEREST  TABLES.    By  Sir  Wm.  Schooling,  K.B.E.     In  crown 

8vo,  cloth  gilt,  188  pp.     21s.  net. 
DICTIONARY  OF  BANKING.    A  Complete  Encyclopaedia  of  Banking  Law 

and    Practice.     By    W.    Thomson,    Bank    Inspector.     Fourth   Edition, 

Revised  and  Enlarged.     In  crown  4to,  half -leather  gilt,  691  pp.    308.  net. 
BRITISH  FINANCE.    See  p.  6. 


SECRETARIAL  WORK 


THE  COMPANY  SECRETARY'S  VADE  MECUM.  Edited  by  Philip  Tovey. 
F.C.I. S.  Third  Edition,  Revised  and  Enlarged.  In  foolscap  8vo,  cloth. 
8s.  6d.  net. 


SECRETARY'S  HANDBOOK.  A  Practical  Guide  to  the  Work  and  Duties 
in  connection  with  the  Position  of  Secretary  to  a  Member  of  Parliament, 
a  Country  Gentleman  with  a  landed  estate,  a  Charitable  Institution  ; 
with  a  section  devoted  to  the  work  of  a  Lady  Secretary  and  a  chapter 
deaUng  with  Secretarial  work  in  general.  Edited  by  H.  E.  Blain,  C.B.E. 
In  demy  8vo,  cloth  gilt,  168  pp.  68.  net. 
GUIDE  FOR  THE  COMPANY  SECRETARY.  A  Practical  Manual  and  Work 
of  Reference  for  the  Company  Secretary.  By  Arthur  Coles,  F.C.I.S. 
Second  Edition,  Enlarged  and  thoroughly  Revised.  With  76  facsimile 
forms,  and  the  full  text  of  the  Companies  Acts,  1908  and  1913  ;  the 
Companies  Clauses  Act,  1845  ;  Companies  (Foreign  Interest)  Act,  1917  ; 
Companies  (Particulars  as  to  Directors)  Act,  1917  ;  and  War  Legislation. 
In  demy  8vo,  cloth  gilt,  432  pp.     68.  net. 

DICTIONARY  OF  SECRETARIAL  LAW  AND  PRACTICE.  A  Compre- 
hensive Encyclopaedia  of  Information  and  Direction  on  all  matters 
connected  with  the  work  of  a  Company  Secretary.  Fully  illustrated  with 
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